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SelfSelf--regulationregulation and and EuropeanEuropean

ContractContract LawLaw (ECL) (ECL) 
�� SelfSelf--regulationregulation (SR) (SR) asas partpart of the of the harmonisationharmonisation strategystrategy

in relation in relation toto the Common the Common FrameFrame of of ReferenceReference. . 

�� SpecificSpecific referencesreferences in the Action Plan of 2003 and the in the Action Plan of 2003 and the 

2004 2004 CommunicationCommunication, the , the ResolutionResolution of the of the EuropeanEuropean

ParliamentParliament
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SelfSelf--RegulationRegulation and ECLand ECL

�� CommunicationCommunication fromfrom the the CommissionCommission toto the the EuropeanEuropean ParliamentParliament and The and The 
CouncilCouncil. . EuropeanEuropean contractcontract lawlaw and the and the revisionrevision of the of the acquisacquis: the way : the way forwardforward

�� ““ 2.2. 2.2. PromotingPromoting the the useuse of of EUEU--widewide standard standard termsterms and and conditionsconditions ( ( MeasureMeasure
II of the Action Plan)II of the Action Plan)

�� 2.2.1 The 2.2.1 The secondsecond measuremeasure soughtsought toto promotepromote the the developmentdevelopment byby private private 
partiesparties of Standard of Standard termsterms and and ConditionsConditions (STC)(STC) forfor EuEu--widewide useuse ratherrather thanthan
just in a single just in a single legallegal orderorder””

�� 2.2.2 The 2.2.2 The contentcontent of STC of STC isis forfor market market participantsparticipants toto determinedetermine and the and the 
decisionsdecisions whetherwhether toto useuse STC STC isis alsoalso one one forfor economiceconomic operatorsoperators. The . The 
CommissionCommission onlyonly intendsintends toto actact asas a a facilitatorfacilitator and and anan ““honesthonest brokerbroker””, , i.ei.e
bringingbringing interestedinterested partiesparties togethertogether withoutwithout interferinginterfering withwith the the substancesubstance..””

�� WhichWhich institutionalinstitutional frameworkframework isis the the CommissionCommission envisagingenvisaging??

�� HowHow shouldshould private private partiesparties and market and market participantsparticipants definedefine Standard Standard TermsTerms and and 
ConditionsConditions? ? WhichWhich rolerole isis envisagedenvisaged forfor tradetrade and consumer and consumer associationsassociations??
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The The aimsaims of the of the paperpaper

�� The The paperpaper hashas twotwo aimsaims::

�� 1) The 1) The broaderbroader aimaim isis toto examineexamine the the currentcurrent and and potentialpotential

rolerole(s) of (s) of SelfSelf--regulationregulation in the in the processprocess of of harmonisationharmonisation of of 

EuropeanEuropean ContractContract lawlaw

�� 2) The 2) The narrowernarrower scope scope isis toto analyseanalyse the the currentcurrent limits of limits of 

selfself--regulationregulation under under competitioncompetition and and contractcontract lawlaw

�� In In particularparticular the the paperpaper analysesanalyses competitioncompetition and and fairnessfairness

teststests in relation in relation toto decisionsdecisions of of associationsassociations of of 

undertakingsundertakings and consumer and consumer associationsassociations concerningconcerning

standard standard formsforms and and frameworkframework contractscontracts
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The The questionsquestions (I)(I)

�� The The paperpaper addressesaddresses severalseveral questionsquestions::

�� 1) 1) WhatWhat shouldshould bebe the the rolerole of SR in the of SR in the 
integrationintegration//differentiationdifferentiation processprocess of of EuropeanEuropean Private Private 
LawLaw? ? 

�� 2) In 2) In particularparticular whatwhat shouldshould bebe the the functionsfunctions of SR in of SR in 
settingsetting standard standard termsterms and and conditionsconditions relatedrelated toto the CFR?the CFR?

�� 3) 3) WhichWhich typetype of SR of SR isis desirabledesirable? Pure private SR or ? Pure private SR or 
regulatedregulated SR?SR?

�� 4) 4) WhatWhat are the are the legallegal basesbases forfor eacheach typetype of SR? of SR? IsIs therethere a a 
legallegal basisbasis forfor RegulatedRegulated SR? SR? IsIs the the legallegal basisbasis limitedlimited toto
Consumer Consumer contractcontract lawlaw or can or can itit bebe expandedexpanded toto the the wholewhole
fieldfield of of EuropeanEuropean contractcontract lawlaw??
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The The questionsquestions (II)(II)

�� 5) 5) WhatWhat shouldshould bebe the the relationshiprelationship betweenbetween the the rolerole of SR of SR 
in in generalgeneral contractcontract lawlaw and in and in specificspecific areasareas of of contractcontract
lawlaw, , suchsuch asas bankingbanking, , insuranceinsurance, , securitiessecurities, , salessales etc.etc.’’??

�� 6) 6) DoesDoes the the rolerole of SR of SR changechange in relation in relation toto the the legallegal levellevel
of of harmonisationharmonisation? ? ForFor exampleexample itit increasesincreases in in lowlow
harmonisedharmonised fieldsfields and and decreasesdecreases in in highlyhighly harmonisedharmonised
fieldsfields??

�� 7) 7) DoesDoes the the rolerole of SR of SR changechange in relation in relation toto the the modesmodes of of 
legallegal regulationregulation? ? ForFor exampleexample itit differsdiffers in in contextscontexts
characterisedcharacterised byby regulatoryregulatory competitioncompetition and and contextscontexts
characterisedcharacterised byby regulatoryregulatory coordinationcoordination??
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The The foundationsfoundations and and functionsfunctions of of 

Sr in Sr in EuropeanEuropean ContractContract lawlaw

�� SR SR asas anan expressionexpression of private of private autonomyautonomy

�� SR SR asas the the expressionexpression of private of private regulatoryregulatory

powerspowers

�� SR in SR in delegateddelegated selfself--regulationregulation or in or in coco--

regulationregulation

�� WhatWhat are the are the consequencesconsequences of of usingusing

freedomfreedom of of contractcontract asas a a regulatoryregulatory devicedevice??
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The The selfself--regulatoryregulatory model in model in directivedirective 2005/29 2005/29 EcEc

concerningconcerning unfairunfair business business toto consumer commercial consumer commercial 

practicespractices

�� The The definitiondefinition of code of of code of conductconduct and the and the emergenceemergence of of twotwo modelsmodels: : 
purelypurely private private regulationregulation and and administrativeadministrative regulationregulation. . WhichWhich room room forfor
coco--regulationregulation??

�� Art.Art. 2 (f) : 2 (f) : ““ ‘‘code of code of conductconduct meansmeans anan agreement or set of agreement or set of rulesrules notnot
imposedimposed byby lawlaw, , regulationregulation or or administrativeadministrative provisionprovision of a of a MemberMember
state state whichwhich definesdefines the the behaviorbehavior of of traderstraders whowho undertakeundertake toto bebe boundbound
byby the code in relation the code in relation toto one or more one or more particularparticular commercial commercial practicespractices
or business or business sectorssectors””

�� Art.Art. 2(g) 2(g) ‘‘code code ownerowner’’ meansmeans anyany entityentity, , includingincluding a a tradertrader or or groupgroup of of 
traderstraders whichwhich isis responsibleresponsible forfor the the formulationformulation and and revisionrevision of a code of a code 
of of conductconduct and/or and/or forfor monitoringmonitoring compliancecompliance withwith the code the code byby thosethose
whowho havehave undertakenundertaken toto bebe boundbound byby itit””

�� SeparationSeparation or or coordinationcoordination betweenbetween the the twotwo??

�� The The differencedifference withwith the the proposalproposal

�� WhichWhich indicationsindications forfor SR in SR in EuropeanEuropean ContractContract lawlaw? ? 
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SR and ECLSR and ECL

�� The The differentdifferent potentialpotential rolesroles of SR in ECLof SR in ECL

�� SR and standard SR and standard settingsetting. In . In particularparticular SR and common SR and common termsterms and and 

conditionsconditions

�� SR and SR and monitoringmonitoring. . MonitoringMonitoring the the implementationimplementation processprocess of of 

EuropeanEuropean ContractContract lawlaw in in nationalnational legallegal system and system and governinggoverning

differencesdifferences

�� SR, dispute SR, dispute resolutionresolution and and enforcementenforcement
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The The differentdifferent functionsfunctions of SR in of SR in 

ECLECL

�� SR and SR and contractcontract standardizationstandardization

�� SR and SR and exchangeexchange of of informationinformation

�� SR and SR and contractcontract differentiationdifferentiation

�� SR and SR and firmsfirms’’ competitioncompetition
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SR and SR and standardisationstandardisation

�� The The benefitsbenefits of of standardisationstandardisation of of EuropeanEuropean contractcontract lawlaw and the and the 

potentialpotential rolerole of of selfself--regulationregulation

�� EconomicsEconomics of of standardisationstandardisation and and itsits applicationapplication toto contractcontract

standardisationstandardisation

�� The The benefitsbenefits of of standardisationstandardisation forfor consumersconsumers: : reductionreduction of search of search 

costscosts

�� The The benefitsbenefits of of standardisationstandardisation forfor firmsfirms: : toto increaseincrease the the abilityability forfor

strategicstrategic planningplanning

�� Network Network externalitiesexternalities and the and the benefitsbenefits of of standardisationstandardisation

�� In search In search forfor the the optimaloptimal combinationcombination of of standardisationstandardisation and and 

differentiationdifferentiation through through selfself--regulationregulation
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ContractContract standardisationstandardisation in in bankingbanking and and telecomtelecom: the case : the case forfor network network 

externalitiesexternalities

�� In In industriesindustries wherewhere network network effectseffects are are particularlyparticularly significantsignificant suchsuch asas

bankingbanking or or telecomtelecom, , contractcontract standardisationstandardisation contributescontributes toto

interoperabilityinteroperability

�� In the case of In the case of bankingbanking standardisationstandardisation can help can help toto havehave coordinatedcoordinated

paymentpayment systemssystems

�� In the case of In the case of telecomtelecom standardisationstandardisation can can havehave the the functionfunction of of 

allowingallowing customerscustomers of of differentdifferent operatorsoperators toto bebe ableable toto interactinteract

�� In In bothboth casescases standardisationstandardisation can can alsoalso help help toto shiftshift fromfrom one one toto the the 

otherother operator.operator.
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Sr and Sr and exchangesexchanges of of informationinformation

�� SR can SR can alsoalso bebe usedused toto gathergather informationinformation aboutabout contractualcontractual practicespractices

employedemployed in in differentdifferent sectorssectors and/or and/or differentdifferent legallegal systemssystems

�� In In thisthis case the case the rolerole of SR of SR isis thatthat of  of  selectingselecting best best practicespractices and and 

promotingpromoting benchmarkingbenchmarking
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SR and SR and differentiationdifferentiation

�� SR can SR can promotepromote organisedorganised differentiationdifferentiation of of productsproducts//servicesservices and and 

‘‘attachedattached’’ legallegal rulesrules..

�� DifferentiationDifferentiation maymay bebe anan intentionalintentional propro--competitive competitive strategystrategy or the or the 

‘‘unintentionalunintentional’’ outcomeoutcome of of differentdifferent institutionalinstitutional frameworksframeworks. . 

ImplementationImplementation of the of the samesame rulesrules in in differentdifferent legallegal systemssystems maymay bringbring

aboutabout differentdifferent interpretationsinterpretations due due toto the the necessitynecessity toto preservepreserve internalinternal

consistencyconsistency of of eacheach legallegal orderorder. . 

�� SR can SR can alsoalso coordinate coordinate contractscontracts differentiationdifferentiation. . ExcessiveExcessive productproduct

differentiationdifferentiation can can increaseincrease search search costscosts forfor customerscustomers. . SuchSuch a a 

problemproblem becomesbecomes relevantrelevant in relation in relation toto consumersconsumers whosewhose resourcesresources

forfor search can search can bebe limitedlimited. . AnalogousAnalogous problemsproblems can can arisearise in relation in relation toto

contractcontract differentiationdifferentiation..
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SR and SR and competitioncompetition

�� The The relationshiprelationship betweenbetween ContractContract standardisationstandardisation and and competitioncompetition

�� ContractContract standardisationstandardisation playsplays a a veryvery importantimportant rolerole forfor industriesindustries

wherewhere customerscustomers useuse more more thanthan one operator or one operator or wherewhere therethere hashas toto bebe

abilityability toto changechange serviceservice suppliersupplier at at lowlow costscosts

�� OftenOften in in thesethese casescases differentiationdifferentiation maymay bebe anan anticompetitive anticompetitive devicedevice. . 

FirmsFirms differentiatedifferentiate theirtheir productsproducts or the or the necessarynecessary technologytechnology toto useuse a a 

specificspecific productproduct. . TheyThey increaseincrease specificspecific investmentsinvestments toto makemake exit exit veryvery

costlycostly..

�� StandardisationStandardisation playsplays a proa pro--competitive competitive rolerole
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StandardisationStandardisation of of contractcontract clausesclauses and and competitioncompetition effectseffects

�� StandardisationStandardisation of of contractcontract termsterms and and 

conditionsconditions in relation in relation toto competitioncompetition effectseffects

can can bebe::

�� AntiAnti--competitivecompetitive

�� NeutralNeutral

�� ProPro--competitive(competitive(toto avoidavoid anticompetitive anticompetitive 

differentiationdifferentiation))
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The limits of SRThe limits of SR

whenwhen draftingdrafting standard standard termsterms and and 

conditionsconditions and standard and standard formform contractscontracts at at 

EuropeanEuropean levellevel

�� CompetitionCompetition lawlaw

�� SubstantiveSubstantive contractcontract lawlaw
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TwoTwo premisespremises concerningconcerning SRSR

�� 1) The 1) The differentdifferent typestypes of Sr in relation of Sr in relation toto the the 

private/public divideprivate/public divide

�� 2) The 2) The differentdifferent SR SR modelsmodels: the alternative : the alternative 

betweenbetween contractualcontractual and and organisationalorganisational

modelsmodels
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DifferentDifferent typestypes of SRof SR

�� PurelyPurely private SRprivate SR

�� RegulatedRegulated SRSR

�� The The twotwo typestypes havehave differentdifferent constitutionalconstitutional foundationsfoundations and and 
differentdifferent legallegal basisbasis..

�� PurelyPurely private Sr private Sr isis groundedgrounded on private on private autonomyautonomy eveneven ifif
primarilyprimarily performsperforms regulatoryregulatory functionsfunctions. . ThereforeTherefore no no 
EuropeanEuropean formalformal competencecompetence isis neededneeded toto operate.operate.

�� RegulatedRegulated SR SR hashas toto havehave some some linklink toto competencescompetences in the in the 
TreatyTreaty. . SuchSuch a a competencecompetence doesdoes notnot havehave toto bebe
necessarilynecessarily sectorsector specificspecific butbut itit maymay findfind itsits legallegal basisbasis
directlydirectly on   market on   market integrationintegration ((articlearticle 95).95).
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DifferentDifferent modelsmodels of SR and of SR and theirtheir influencesinfluences on the on the 

harmonisationharmonisation processprocess..

�� ContractualContractual versusversus organizationalorganizational modelsmodels of SRof SR

�� ContractualContractual modelsmodels of SR of SR concerningconcerning EuropeanEuropean ContractContract

lawlaw

�� OrganisationalOrganisational modelsmodels of SR of SR concerningconcerning EuropeanEuropean

ContractContract lawlaw
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ContractualContractual modelsmodels of SRof SR

�� ContractualContractual modelsmodels definedefine the the contentcontent of the final of the final contractcontract
byby designingdesigning frameworkframework contractscontracts or master or master agreementsagreements. . 
ExamplesExamples

�� FrameworkFramework ContractsContracts master master agreementsagreements can can bebe classifiedclassified
asas ::

�� UnilateralUnilateral, , whenwhen onlyonly one class of one class of partiesparties ( ( forfor exampleexample
producersproducers) ) participatesparticipates in the in the draftingdrafting processprocess..

�� BilateralBilateral whenwhen producersproducers and and consumersconsumers or a or a differentdifferent
class of class of firmsfirms participateparticipate

�� MultilateralMultilateral whenwhen severalseveral constituenciesconstituencies participateparticipate intointo the the 
draftingdrafting processprocess
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ContractualContractual modelsmodels of SRof SR

�� The The unilateralunilateral contractualcontractual model model isis the the mostmost

commoncommon

�� BilateralBilateral negotiationsnegotiations are are becomingbecoming

frequentfrequent. . DifferentDifferent associationsassociations, , tradetrade and and 

consumersconsumers,  ,  negotiatenegotiate the the contentcontent of of 

franmeworkfranmework contractcontract thatthat willwill bebe usedused in B in B toto

C C relationshiprelationship
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OrganizationalOrganizational modelsmodels of SRof SR

�� WhenWhen SR SR usesuses organisationalorganisational modelsmodels oftenoften notnot onlyonly the the 
organisationsorganisations provideprovide frameworkframework contractscontracts butbut theythey alsoalso
monitor the monitor the implementationimplementation of of thesethese contractscontracts and in and in 
particularparticular the the behaviorbehavior of of theirtheir theirtheir membersmembers..

�� ComplianceCompliance maymay bebe mandatorymandatory or or voluntaryvoluntary..

�� OrganisationalOrganisational modelsmodels can can alsoalso take take differentdifferent formsforms and and bebe
classifiedclassified asas unilateralunilateral, , bilateralbilateral or or multilateralmultilateral

�� The The mostmost common model common model isis unilateralunilateral wherewhere tradetrade
associationsassociations draftdraft standard standard formsforms forfor theirtheir membersmembers..

�� LessLess diffuseddiffused isis anan organizationalorganizational model model wherewhere differentdifferent
constituenciesconstituencies participateparticipate in the in the samesame organisationorganisation
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The limits of SR The limits of SR imposedimposed byby

competitioncompetition lawlaw
�� CompetitionCompetition lawlaw considersconsiders bothboth contractualcontractual and and 

organisationalorganisational modelsmodels of SRof SR

�� ContractualContractual modelsmodels generallygenerally correspondcorrespond toto
agreementsagreements or or concertedconcerted practicespractices under under articlearticle
81.181.1

�� OrganisationalOrganisational modelsmodels operate through operate through decisionsdecisions
of of associationsassociations of of undertakingsundertakings under under articlearticle 81.181.1

�� BothBoth contractualcontractual and and organisationalorganisational modelsmodels can can 
alsoalso bebe scrutinizedscrutinized under under articlearticle 82 82 asas the the 
expressionexpression of of abuseabuse of of collectivecollective dominantdominant
positionposition
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WhichWhich selfself--regulatoryregulatory arrangementsarrangements concerningconcerning

contractcontract lawlaw can can bebe scrutinizedscrutinized under under articlearticle 81.1?81.1?

�� CriteriaCriteria toto definedefine whatwhat are the are the potentialpotential SR SR arrangementsarrangements concerningconcerning
determinationdetermination of standard of standard formform contractscontracts, , frameworkframework contractscontracts and Standard and Standard 
termsterms and and conditionsconditions

�� A A usefuluseful startingstarting pointpoint are the are the GuidelinesGuidelines on the on the applicabilityapplicability of of ArticleArticle 81 of the 81 of the 
EC EC TreatyTreaty toto horizontalhorizontal cooperationcooperation. The . The guidelinesguidelines clearlyclearly indicate indicate thatthat

�� ““ 24 Some 24 Some categoriescategories of of agreementsagreements do do notnot fallfall under under ArticleArticle 81(1) 81(1) becausebecause of of 
theirtheir veryvery nature. nature. ThisThis isis normallynormally trutru forfor cooperationcooperation thatthat doesdoes notnot implyimply a a 
coordinationcoordination of the competitive of the competitive behaviorbehavior in the market in the market suchsuch asas

�� CooperationCooperation betweenbetween non non competitorscompetitors

�� CooperationCooperation betweenbetween compcompèèetingeting companiescompanies thatthat cannotcannot independentlyindependently carrycarry
putput the project or the the project or the activityactivity coveredcovered byby cooperationcooperation

�� CooperationCooperation concerningconcerning anan activityactivity whichwhich doesdoes notnot influenceinfluence the the relevantrelevant
parametersparameters of of competitioncompetition””

�� The The keykey questionquestion isis toto identifyidentify toto whatwhat extentextent the the definitiondefinition of standard of standard termsterms
and and conditionsconditions, , frameworkframework contractscontracts and standard and standard formsforms implyimply coordinationcoordination of of 
competitive competitive behaviorbehavior..
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The The competitioncompetition lawlaw testtest

�� The The scrutinyscrutiny of SR of SR agreementsagreements and and decisionsdecisions of of 

associationsassociations concerningconcerning standard standard formsforms and and frameworkframework

contractscontracts

�� 1 the 1 the agreementsagreements

�� 2 the 2 the concertedconcerted practicespractices
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The The competitioncompetition lawlaw testtest

�� 3) 3) DecisionsDecisions of of associationsassociations of of undertakingsundertakings

�� The The relevancerelevance of the of the bindingbinding or or notnot bindingbinding nature. nature. 
A A differentdifferent test test forfor bindingbinding and and notnot bindingbinding rulesrules

�� WhenWhen the the decisionsdecisions are are bindingbinding forfor the the membersmembers
of the of the associationassociation theythey are are generallygenerally consideredconsidered toto
bebe unlawfulunlawful

�� WhenWhen theythey are are notnot bindingbinding therethere isis a test a test toto
scrutinizescrutinize the anticompetitive the anticompetitive objectobject and and effecteffect
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The The relevancerelevance of the of the bindingbinding or or notnot bindingbinding nature of the nature of the 

recommendationrecommendation

�� VerbandVerband case 45/85, case 45/85, JudgementJudgement of the of the 

Court 27 Court 27 januaryjanuary 19871987

�� Pp.Pp. 26 ff.26 ff.
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CompetitionCompetition lawlaw testtest

Some Some examplesexamples

�� The The distinctiondistinction betweenbetween complete and complete and 

incomplete incomplete standardisationstandardisation
�� AGCM Provvedimento n. 13697 Bollettino n. 44 15.11.2004AGCM Provvedimento n. 13697 Bollettino n. 44 15.11.2004
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The The competitioncompetition lawlaw test and the test and the 

organizationalorganizational modelsmodels

�� ToTo evaluateevaluate the the potentialpotential anticompetitive anticompetitive 

nature of nature of decisionsdecisions of of associationsassociations of of 

undertakingsundertakings are are generallygenerally consideredconsidered toto bebe

irrelevantirrelevant::

�� A) the A) the entrepreneurialentrepreneurial nature of the nature of the 

associationassociation i.e i.e whetherwhether or or notnot the the 

associationassociation can can bebe consideredconsidered anan enterpriseenterprise

itselfitself
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The The competitioncompetition lawlaw test and the test and the 

organizationalorganizational modelsmodels IIII
�� Are Are generallygenerally consideredconsidered toto bebe irrelevantirrelevant::

�� B) The scope of the B) The scope of the associationassociation, i.e , i.e whetherwhether itit isis forfor profitprofit
or non or non profitprofit

�� C) The C) The compositioncomposition of the of the associationassociation, , whetherwhether itit isis purelypurely
private or private or mixedmixed, , withwith public and private public and private membersmembers

�� ItIt isis decisive decisive thatthat the the membersmembers of the of the associationassociation are are 
enterprisesenterprises

�� The The consequenceconsequence isis thatthat a consumer a consumer associationassociation thatthat
definesdefines or or contributescontributes toto design design frameworkframework contractcontract couldcould
notnot bebe scrutinizedscrutinized under under articlearticle 81.181.1
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ECJ on ECJ on decisionsdecisions of of associationassociation

of of undertakingsundertakings

�� Case CCase C--309/99 309/99 WoutersWouters
CommissionCommission decisiondecision 2005/8 EC 24. 2005/8 EC 24. JuneJune 20042004““ AccordingAccording toto the the WoutersWouters

casecase--lawlaw of the Court of of the Court of justicejustice a a decisiondecision byby anan associationassociation of of 

undertakingsundertakings doesdoes notnot infringeinfringe ArticleArticle 81(1) of the EC 81(1) of the EC TreatyTreaty whenwhen, , 

despitedespite the the effectseffects restrictiverestrictive of of competitioncompetition thatthat are are inherentininherentin itit, , itit isis

necessarynecessary forfor the the properproper practicepractice of the of the professionprofession, , asas organisedorganised in the in the 

membermember state state concernedconcerned. The . The CommissionCommission takestakes the the viewview thatthat the the 

establishment of a (establishment of a (recommendedrecommended) minimum ) minimum feefee scale scale byby the the 

ArchitectsArchitects’’ associationassociation cannotcannot bebe consideredconsidered asas necessarynecessary in in orderorder toto

ensureensure the the properproper practicepractice of the of the architectarchitect’’s s professionprofession..””..
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RemediesRemedies forfor anticompetitive anticompetitive frameworkframework contractscontracts

defineddefined byby SR SR bodiesbodies

�� WhenWhen frameworkframework contractscontracts or or termsterms and and conditionsconditions defineddefined

through Sr are through Sr are unlawfulunlawful under under competitioncompetition lawlaw therethere are are 

twotwo questionsquestions

�� 1) 1) whatwhat happenshappens toto thosethose frameworkframework contractscontracts??

�� 2) 2) whatwhat happenshappens toto contractscontracts executingexecuting thosethose frameworkframework

contractscontracts??
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FrameworkFramework contractscontracts or or TermsTerms and and conditioncondition in in violationviolation of of 

competitioncompetition lawlaw

�� WhenWhen FC are FC are heldheld toto bebe unlawfulunlawful becausebecause in in 

violationviolation of of competitioncompetition lawlaw

�� A) A) TheyThey are are voidvoid

�� B) B) TheyThey are are consideredconsidered toto bebe unlawfulunlawful and and partiesparties

negativelynegatively affectedaffected can can askask forfor damagesdamages ( ( 

CourageCourage v. v. CrehanCrehan))

�� UnclearUnclear whetherwhether theythey can can askask forfor injunctioninjunction toto

modifymodify the FC. the FC. ApplicabilityApplicability of of directivedirective 98/27.98/27.
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ContractsContracts executingexecuting voidvoid

frameworkframework contractscontracts
�� ContractsContracts thatthat representrepresent executionexecution of of voidvoid FC FC forfor violationviolation

of of competitioncompetition lawlaw are are generallygenerally consideredconsidered voidvoid ( ( seesee

ItalianItalian SSUU 2207/2005)SSUU 2207/2005)

�� UnclearUnclear whetherwhether thesethese contractscontracts can can bebe modifiedmodified byby judgesjudges

toto eliminate anticompetitive eliminate anticompetitive clausesclauses ( ( applicationapplication of of 

directivedirective 27/1998 on 27/1998 on injunctioninjunction))
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AgreementsAgreements, , concertedconcerted practicespractices and and decisionsdecisions of of 

associationsassociations of of undertakingsundertakings concerningconcerning exchangesexchanges

of of informationinformation

�� 2004/138/EC 2004/138/EC CommissionCommission decisiondecision of 11 of 11 junejune 2002 2002 LombardLombard ClubClub

�� DefinitionDefinition of agreement p.412of agreement p.412

�� DefinitionDefinition of of concertedconcerted practicepractice p. 413,4,5,6p. 413,4,5,6

�� P. 420 P. 420 ““ AsAs explainedexplained aboveabove the the banksbanks concernedconcerned hadhad createdcreated a dense network of more a dense network of more 
thanthan 20 20 differentdifferent committeescommittees whichwhich communicatedcommunicated withwith one one anotheranother and some of and some of whichwhich
hadhad overlappingoverlapping termsterms of of referencereference. . ThereThere werewere in in additionaddition largelarge numbersnumbers of of regionalregional
committeescommittees throughoutthroughout AustriaAustria……..””

�� P. 423 P. 423 ““ through the through the ongoingongoing, regular, , regular, institutionalisedinstitutionalised and and comprehensivecomprehensive exchangeexchange of of 
usuallyusually confidentialconfidential informationinformation, the , the participatingparticipating banksbanks establishedestablished a a veryvery high high degreedegree of of 
mutualmutual understandingunderstanding, , reciprocityreciprocity and, at and, at leastleast conditionalconditional and and partialpartial, agreement on , agreement on theirtheir
currentcurrent and future market and future market conductconduct and and thusthus systematicallysystematically eliminatedeliminated or at or at leastleast veryvery
considerablyconsiderably reducedreduced anyany uncertaintyuncertainty asas toto the competitive the competitive conductsconducts of of otherother banksbanks. . ThisThis
appliedapplied notnot onlyonly toto interest interest ratesrates, , butbut alsoalso toto chargescharges of of allall kindskinds, common , common calculationcalculation
basesbases or advertising on the or advertising on the basesbases of interest of interest ratesrates. . GoingGoing alone alone byby individualindividual banksbanks waswas
the the exceptionexception herehere and and drewdrew immediate immediate criticismcriticism, , sometimessometimes fiercefierce, , fromfrom otherother banksbanks..””
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Some Some exampleexample aboutabout the the 

bankingbanking sectorsector
�� CommissionCommission decisiondecision LombardLombard Club P. 469 Club P. 469 ““ ItIt can can bebe saidsaid thereforetherefore thatthat the the 

network network consistingconsisting of a of a numbernumber of of closelyclosely interconnectedinterconnected committeescommittees waswas

liableliable toto havehave anan appreciableappreciable effecteffect on on tradetrade betweenbetween membermember statesstates in in viewview of of 

itsits provenproven comprehensivecomprehensive geographicgeographic and and substantivesubstantive coveragecoverage, , itsits undisputedundisputed

anticompetitive anticompetitive purposepurpose and and itsits similarlysimilarly provenproven impact impact throughoutthroughout the the territoryterritory

of Austria. In of Austria. In additionaddition,the network ,the network waswas liableliable, on the , on the otherother handhand, , toto affectaffect

behaviorbehavior on the on the demanddemand side side directlydirectly or or indirectlyindirectly gearedgeared toto crosscross--borderborder flowsflows

of of goodsgoods and on and on otherother, market entry , market entry decisionsdecisions on the on the supplysupply side.side.””..
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CompetitionCompetition lawlaw and and delegateddelegated

selfself--regulationregulation
�� Arduino p. 34,35 Arduino p. 34,35 ““: The Court : The Court hashas heldheld thatthat ArticlesArticles : : ““ The Court The Court hashas heldheld thatthat ArticlesArticles 5 5 

and 85 of the and 85 of the TreatyTreaty are are infringedinfringed wherewhere a a membermember state state requiresrequires or or favorsfavors the the adoptionadoption
of of agreementsagreements, , decisionsdecisions or or concertedconcerted practicespractices contrarycontrary toto articlearticle 85 or 85 or reinforcesreinforces theirtheir
effectseffects, or , or wherewhere itit divestsdivests itsits ownown rulesrules of the of the charactercharacter of of legislationlegislation byby delegatingdelegating toto
private private economiceconomic operatorsoperators responsibilityresponsibility forfor takingtaking decisionsdecisions affectingaffecting the the economiceconomic
spheresphere ( ( VanVan EyckeEycke paragraphparagraph 1, 1, ReiffReiff, para 14; , para 14; DelatDelat SchiffahrtsSchiffahrts para 14; Centro servizi para 14; Centro servizi 
SpediportoSpediporto para 21, para 21, CommissionCommission v.Italyv.Italy, para. 54), (36) In , para. 54), (36) In thatthat regardregard, the , the factfact thatthat a a 
membersmembers state state requiresrequires a a professionalprofessional organisationorganisation toto produce a produce a draftdraft tarifftariff forfor servicesservices
doesdoes notnot automaticallyautomatically divestdivest the the tarifftariff finallyfinally adoptedadopted of the of the charactercharacter of of legislationlegislation..””..

�� Arduino p. 36,37 : Arduino p. 36,37 : ““ …… the the factfact thatthat a a MemberMember State State requiresrequires a a professionalprofessional organisationorganisation
toto produce a produce a draftdraft tarifftariff forfor servicesservices doesdoes notnot automaticallyautomatically divestdivest the the tarifftariff finallyfinally adoptedadopted
of the of the charactercharacter of of legislationlegislation. (37) . (37) ThatThat wouldwould bebe the case the case wherewhere the the membersmembers of the of the 
professionalprofessional organisationorganisation can can bebe characterisedcharacterised asas expertsexperts whowho are are independentindependent of the of the 
economiceconomic operatorsoperators concernedconcerned and and theythey are are requiredrequired under the under the lawlaw, , toto set set tariffstariffs takingtaking
intointo account account notnot onlyonly the the interestsinterests of the of the undertakingsundertakings or or associationsassociations of of undertakingsundertakings in in 
the the sectorsector whichwhich hashas appointedappointed themthem butbut alsoalso the public interest and the the public interest and the interestsinterests of of 
undertakingsundertakings in in otherother sectorssectors or or usersusers of the of the servicesservices in in questionquestion ( ( CommissionCommission v. v. ItalyItaly
par. 44).par. 44).
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CompetitionCompetition lawlaw and and delegateddelegated

selfself--regulationregulation

�� ArduinoArduino
�� Arduino p. 43: Arduino p. 43: ““ the the italianitalian state state cannotcannot bebe saidsaid toto havehave delegateddelegated toto private private 

economiceconomic operatorsoperators responsibilityresponsibility forfor takingtaking decisionsdecisions affectingaffecting the the economiceconomic

spheresphere, , whichwhich wouldwould havehave the the effecteffect of of deprivingdepriving the the provisionsprovisions at at issueissue, in the , in the 

mainmain proceedingsproceedings of of havinghaving the the charactercharacter of of legislationlegislation……””

�� Arduino p. 44: Arduino p. 44: ““ ArticlesArticles 5 and 85 of the 5 and 85 of the TreatyTreaty do do notnot preclude a preclude a MemberMember State State 

fromfrom adoptingadopting a a lawlaw or or regulationregulation whichwhich approvesapproves, on the , on the basisbasis of a of a draftdraft

producedproduced byby a a professionalprofessional body of body of membersmembers of the bar, a of the bar, a tarifftariff fixing a fixing a 

minimum and minimum and maximummaximum feesfees forfor membersmembers of the of the professionprofession, , wherewhere the State the State 

measuremeasure formsforms partpart of a procedure of a procedure suchsuch asas thatthat laidlaid down in the down in the ItalianItalian

legislationlegislation..””..
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The The fairnessfairness test test forfor frameworkframework contractscontracts

defineddefined byby EuropeanEuropean SR SR bodiesbodies

�� The The fairnessfairness test in B test in B toto C C relationshipsrelationships and dir. 93/13and dir. 93/13

�� The The fairnessfairness test in B test in B toto B B relationshipsrelationships asas a a consequenceconsequence

of the of the applicationapplication toto firmsfirms of dir. 93/13of dir. 93/13

�� The The fairnessfairness test test basedbased on on contractcontract lawlaw asas appliedapplied toto B B toto

B B relationshipsrelationships in relation in relation toto frameworkframework contractscontracts outsideoutside of of 

the scope of the scope of directivedirective 93/13.93/13.
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The The fairnessfairness test test toto frameworkframework contractscontracts or master or master 

agreementsagreements drafteddrafted byby SR SR bodiesbodies at at EuropeanEuropean levellevel

�� The The fairnessfairness test can test can bebe implementedimplemented followingfollowing

directivedirective 93/13 93/13 whenwhen relatedrelated toto frameworkframework

contractscontracts concerningconcerning B B toto C C relationshipsrelationships or or whenwhen

itit isis heldheld toto bebe applicableapplicable toto B B toto BB

�� The The fairnessfairness test can test can bebe implementedimplemented through through 

traditionaltraditional devicesdevices of of contractcontract lawlaw whenwhen the the 

directivedirective isis notnot applicableapplicable, in , in particularparticular withwith

referencesreferences toto proceduralprocedural and and substantivesubstantive

unconscionabilityunconscionability
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The The rolerole of of associationsassociations in the in the 

definitiondefinition of standard of standard formsforms
�� The The presumptionpresumption of of unfairnessunfairness doesdoes notnot applyapply whenwhen therethere hashas beenbeen

individualindividual negotiationnegotiation ( ( Dir.Dir. 93/13 art 3.1)93/13 art 3.1)

�� WhenWhen collectivecollective negotiationsnegotiations betweenbetween tradetrade and consumer and consumer 

associationsassociations havehave takentaken placeplace the the directivedirective stillstill appliesapplies

�� In some In some legallegal systemssystems ((evidenceevidence fromfrom GermanyGermany, The , The NetherlandsNetherlands, , 

SpainSpain) the ) the occurrenceoccurrence of of collectivecollective negotiationsnegotiations over standard over standard formsforms

betweenbetween tradetrade and consumer and consumer associationsassociations allowsallows evaluationevaluation of of fairnessfairness

butbut shiftsshifts the the burdenburden of of proofproof concerningconcerning unfairunfair contractcontract termsterms

�� In In otherother legallegal systemssystems therethere are are examplesexamples of of negotiationsnegotiations betweenbetween

differentdifferent business business associationsassociations ( ( exampleexample the the italianitalian lawlaw on on 

subcontractingsubcontracting art. 2 L. 192/1998) art. 2 L. 192/1998) thatthat maymay affectaffect the the evaluationevaluation of of 

abuseabuse of of economiceconomic dependencedependence..
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Standard Standard formsforms, , regulationregulation and and 

selfself--regulationregulation
�� Dir. 93/13 Dir. 93/13 statesstates thatthat whenwhen contractcontract clausesclauses complycomply withwith legislationlegislation or or 

regulationregulation theythey cannotcannot bebe scrutinizedscrutinized in relation in relation toto fairnessfairness..

�� ( ( artart.1.2.1.2 ““ The The contractualcontractual termsterms whichwhich reflectreflect mandatorymandatory statutorystatutory or or regulatoryregulatory
provisionsprovisions and the and the provisionsprovisions of of principlesprinciples of of internationalinternational conventionsconventions toto whichwhich the the 
membermember statesstates or the Community are party, or the Community are party, particularlyparticularly in the in the transporttransport area,area,shallshall notnot bebe
subjectsubject toto the the provisionsprovisions of of thisthis directivedirective).).

�� MS MS havehave implementedimplemented thisthis provisionprovision differentlydifferently. . ItalyItaly forfor instanceinstance hashas
onlyonly referredreferred toto legislationlegislation whilewhile excludingexcluding regulationregulation

�� WhatWhat isis the the relationshiprelationship betweenbetween thisthis provisionprovision and and purelypurely private private selfself--
regulationregulation? The ? The fairnessfairness evaluationevaluation shouldshould stillstill bebe mademade

�� WhatWhat happenshappens in the case of in the case of delegateddelegated selfself--regulationregulation? In ? In thisthis exampleexample
the the legislatorlegislator or a public or a public regulatorregulator delegatesdelegates the the associationassociation toto draftdraft
standard standard formsforms. Can the . Can the judgejudge scrutinizescrutinize the standard the standard formform toto verifyverify the the 
fairnessfairness of of contractcontract termsterms??

�� Are standard Are standard formform contractscontracts subjectsubject toto judicialjudicial reviewreview??
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Comparative Comparative assessmentassessment of of competitioncompetition and and 

fairnessfairness evaluationevaluation of of frameworkframework contractscontracts in in 

EuropeanEuropean lawlaw

�� DistinguishingDistinguishing the the institutionalinstitutional and and substantivesubstantive aspectsaspects: : 

�� InstitutionalInstitutional aspectsaspects are are relatedrelated toto the the differentdifferent rolesroles thatthat

institutionsinstitutions are are calledcalled toto play in play in performingperforming the the twotwo differentdifferent

teststests. In . In particularparticular whatwhat isis the the relationshiprelationship betweenbetween antitrust antitrust 

and and otherother administrativeadministrative authoritiesauthorities ??

�� SubstantiveSubstantive aspectsaspects: : whatwhat isis the the relationshiprelationship betweenbetween

scrutinyscrutiny of of competitioncompetition aspectsaspects and and substantivesubstantive contractualcontractual

aspectsaspects relatedrelated forfor exampleexample toto unfairunfair contractcontract termsterms



Fabrizio Cafaggi   June 2005Fabrizio Cafaggi   June 2005 4545

The The institutionalinstitutional dimensiondimension

�� The The competitioncompetition scrutinyscrutiny isis performedperformed byby

antitrust antitrust authoritiesauthorities. In . In theorytheory itit operatesoperates ex ex 

post i.e. once the agreement post i.e. once the agreement isis mademade or the or the 

decisiondecision isis takentaken..

�� The The fairnessfairness scrutinyscrutiny under the under the directivedirective

93/13 93/13 operatesoperates ex post ex post whenwhen therethere isis judicialjudicial

control ex ante control ex ante whenwhen therethere isis administrativeadministrative

controlcontrol
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The The institutionalinstitutional dimensiondimension

�� In In practicepractice oftenoften the the competitioncompetition test test operatesoperates ex ex 
ante ante sincesince tradetrade associationsassociations submitsubmit the the 
agreement agreement toto antitrust antitrust authoritiesauthorities forfor ex ante ex ante 
evaluationevaluation beforebefore itit entersenters intointo force.force.

�� WhenWhen antitrust antitrust authoritiesauthorities evaluateevaluate the agreement the agreement 
ex ante ex ante theythey tendtend toto incorporate incorporate otherother evaluationsevaluations
asas wellwell. . TheforeThefore antitrust and antitrust and contractcontract analysisanalysis
tendtend toto blurblur. . ThisThis isis particularlyparticularly relevantrelevant in relation in relation 
toto B B toto C C relationshipsrelationships toto evaluateevaluate consumer consumer 
detrimentsdetriments or or welfarewelfare reductionreduction..
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The The institutionalinstitutional dimensiondimension

�� WhileWhile in the in the evaluationevaluation of of potentialpotential anticompetitive anticompetitive aspectsaspects
the the presencepresence of SR and in of SR and in particularparticular negotiationsnegotiations betweenbetween
business and consumer business and consumer associationsassociations doesdoes notnot play a play a 
significantsignificant rolerole, , itit playsplays importantimportant functionsfunctions in the in the 
evaluationevaluation of of fairnessfairness aspectsaspects..

�� Open Open questionsquestions: : IsIs therethere anyany reasonreason whywhy the the involvementinvolvement
of of consumersconsumers associationsassociations shouldshould notnot play play anyany rolerole in in 
relation relation toto competitioncompetition evaluationevaluation whilewhile havinghaving importantimportant
effectseffects on the on the fairnessfairness evaluationevaluation??
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The The substantivesubstantive dimensiondimension

�� Control of Control of definitiondefinition of of frameworkframework contractscontracts and and GeneralGeneral termsterms and and 

conditionsconditions under under competitioncompetition lawlaw test and test and fairnessfairness test test operatesoperates in in 

differentdifferent waysways..

�� WhileWhile the the aimaim of of competitioncompetition test test isis toto ensureensure thatthat sufficientsufficient

differentiationdifferentiation or or anan optimaloptimal combinationcombination of of differentiationdifferentiation and and 

standardisationstandardisation isis preservedpreserved, the , the aimaim of the of the fairnessfairness test test isis toto ensureensure

thatthat proceduralprocedural negotiationsnegotiations are fair.are fair.
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The The currentcurrent modelsmodels of SR of SR forfor

harmonisationharmonisation of ECLof ECL
�� CurrentCurrent modelsmodels of SR play a of SR play a significantsignificant rolerole forfor the the 

harmonisationharmonisation of of ContractContract lawlaw..

�� HoweverHowever theythey are: are: 

�� 1) 1) PredominantlyPredominantly sectorsector specificspecific

�� 2) 2) UnilateralUnilateral orientedoriented ((oftenoften the the expressionexpression of business of business 

associationsassociations more more thanthan the the resultresult of a of a negotiationnegotiation processprocess

betweenbetween differentdifferent associationsassociations).).

�� SuchSuch modelsmodels thoughthough relevantrelevant contributecontribute onlyonly modestlymodestly toto

the the processprocess of of creationcreation of a of a EuropeanEuropean Common Common FrameFrame of of 

referencereference..
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The The desirabilitydesirability of of regulatedregulated SR SR 

at at EuropeanEuropean levellevel
�� SR SR maymay insteadinstead havehave a a veryvery significantsignificant rolerole forfor the the integrationintegration of of 

EuropeanEuropean private private lawlaw..

�� First First itit maymay contributecontribute toto ‘‘bottombottom upup’’ harmonisationharmonisation toto the the extentextent thatthat
tradetrade associationsassociations and consumer and consumer associationsassociations, , federatedfederated or or 
coordinatedcoordinated at EU at EU levellevel, can produce , can produce homogeneoushomogeneous termsterms and and 
conditionsconditions..

�� SecondSecond itit maymay contributecontribute toto reduce and reduce and toto governgovern differencesdifferences thatthat
occuroccur in the in the implementationimplementation processprocess of of EuropeanEuropean lawlaw and do and do notnot
amountamount toto violationsviolations of of directivesdirectives. . OftenOften a a relevantrelevant discretionarydiscretionary space space 
isis leftleft toto membermember statesstates toto accomodate accomodate uniformuniform normsnorms withwith nationalnational
institutionalinstitutional differencesdifferences..
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RegulatedRegulated SR SR forfor EuropeanEuropean

ContractContract lawlaw
�� WeWe shouldshould distinguishdistinguish SR SR asas a a concurrentconcurrent sourcesource toto produce produce generalgeneral contractcontract

lawlaw and SR and SR asas a a devicedevice toto produce standard produce standard formsforms in in specificspecific sectorssectors..

�� CurrentlyCurrently SR SR playsplays anan importantimportant rolerole in in individualindividual sectorssectors wherewhere the the dangersdangers of of 
anticompetitive anticompetitive useuse are are higherhigher. The . The broaderbroader the the fieldfield of of applicationapplication of of termsterms
and and conditionsconditions the the lowerlower the the riskrisk of anticompetitive of anticompetitive useuse of SRof SR

�� SR SR asas a a devicedevice toto definedefine common standard common standard termsterms and and conditionsconditions requirerequire toto bebe
scrutinizedscrutinized under under competitioncompetition lawlaw butbut alsoalso under under generalgeneral principlesprinciples of of contractcontract
lawlaw

�� In In orderorder toto minimizeminimize the the risksrisks of of generatinggenerating standard standard termsterms and and conditionsconditions thatthat
wouldwould havehave anticompetitive anticompetitive effectseffects and produce and produce unfairunfair termsterms multilateralmultilateral
negotiationsnegotiations shouldshould bebe preferredpreferred over over unilateralunilateral formationformation..

�� MultilateralMultilateral negotiationsnegotiations howeverhowever ncreasencrease transactionstransactions costscosts
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RegulatedRegulated SR SR forfor EuropeanEuropean

contractcontract lawlaw
�� EvenEven ifif the the problemproblem of high of high transactiontransaction costscosts isis

overcomeovercome therethere isis stillstill the the problemproblem of of associationsassociations’’
representativnessrepresentativness..

�� Control over Control over representativenessrepresentativeness maymay bebe veryvery
onerousonerous and and arbitraryarbitrary

�� WeWe wouldwould stillstill havehave the the necessitynecessity toto permitpermit
individualindividual protectionprotection forfor consumersconsumers and and 
competitorscompetitors againstagainst standard standard contractscontracts thatthat are are 
collectivelycollectively negotiatednegotiated bothboth in relation in relation toto
competitioncompetition goalsgoals and and fairnessfairness..
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RegulatedRegulated selfself--regulationregulation forfor

EuropeanEuropean ContractContract lawlaw
�� A A formform of of EuropeanEuropean regulatedregulated selfself--regulationregulation isis

neededneeded toto grantgrant a a balancebalance thatthat wouldwould allowallow private private 
regulatoryregulatory powerspowers toto participateparticipate intointo the the formationformation
of ECL of ECL whilewhile preservingpreserving the the accountabilityaccountability and the and the 
legitimacylegitimacy of the of the overalloverall processprocess of of europeaneuropean legallegal
integrationintegration..

�� WithinWithin suchsuch a a frameworkframework ex ante control of ex ante control of 
compliancecompliance withwith competitioncompetition rulesrules shouldshould bebe
ensuredensured. The . The costscosts of pure ex post control in of pure ex post control in thisthis
fieldfield mightmight bebe tootoo highhigh
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RegulatedRegulated SelfSelf--regulationregulation forfor

EuropeanEuropean contractcontract lawlaw

�� AdditionalAdditional ex ante control of ex ante control of compatibilitycompatibility withwith the the 

principlesprinciples in the Charter in the Charter shouldshould bebe providedprovided. . SuchSuch control control 

can go can go fromfrom

�� 1) 1) selfself--evaluationevaluation ( ( obligingobliging the the drafterdrafter toto show the show the 

compatibilitycompatibility or or eveneven the promotion of  the promotion of  fundamentalfundamental rightsrights

through through contractcontract lawlaw))

�� 2) 2) toto anan evaluationevaluation byby anan independentindependent committeecommittee or or byby a  a  

regulatoryregulatory bodybody

�� 3) 3) EvaluationEvaluation byby anan administrativeadministrative authorityauthority
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RegulatedRegulated selfself--regulationregulation forfor

EuropeanEuropean contractcontract lawlaw
�� The The regulatedregulated selfself--regulationregulation frameworkframework shouldshould favor favor 

aggregationaggregation of of existingexisting nationalnational SR SR bodiesbodies at at EuropeanEuropean

levellevel and and shouldshould definedefine generalgeneral guidelinesguidelines concerningconcerning

compatibilitycompatibility withwith competitioncompetition lawlaw

�� TheseThese generalgeneral principlesprinciples shouldshould affectaffect bothboth

a)a) GeneralGeneral termsterms and and conditionsconditions of of contractcontract lawlaw

b)b) SpecificSpecific termsterms and and conditionsconditions relatedrelated toto individualindividual fieldsfields

suchsuch asas bankingbanking, , telecomtelecom, , insuranceinsurance etc.etc.

c)c) Best Best practicepractice selectionselection and and benchmarkingbenchmarking
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More More generalgeneral lessonslessons

�� The The useuse of SR in of SR in formationformation and and consolidationconsolidation of of 
EuropeanEuropean contractcontract lawlaw showsshows::

�� A) the A) the growinggrowing importanceimportance of of revisingrevising the the 
relationshiprelationship betweenbetween mandatorymandatory and and enablingenabling
rulesrules in the light of in the light of regulatoryregulatory functionfunction of of contractcontract
lawlaw..

�� A1) The A1) The regulatoryregulatory functionfunction of of contractcontract lawlaw isis notnot
limitedlimited toto mandatorymandatory rulesrules butbut can can bebe implementedimplemented
alsoalso withwith enablingenabling rulesrules in the light of new in the light of new 
regulatoryregulatory modelsmodels
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More More generalgeneral lessonslessons

�� B) the B) the relationshiprelationship betweenbetween governancegovernance of the of the processprocess of of 
EuropeanisationEuropeanisation of private of private lawlaw and the and the contentcontent of of substantivesubstantive contractcontract
rulesrules

�� B1) the B1) the presencepresence of of certaincertain actorsactors ( ( associationsassociations) and the ) and the existenceexistence of of 
predefinedpredefined proceduresprocedures ( ( negotiationsnegotiations) ) concerningconcerning standard standard formsforms or or 
frameworkframework contractscontracts mightmight affectaffect the nature of the nature of substantivesubstantive contractcontract
rulesrules: : forfor exampleexample the the definitiondefinition of of fairnessfairness of of certaincertain contractcontract clausesclauses..

�� B2) A B2) A specificspecific linklink betweenbetween the the governancegovernance structurestructure of of thesethese
associationsassociations, , theirtheir representativenessrepresentativeness and and accountabilityaccountability and the and the 
presumedpresumed fairnessfairness of of negotiatednegotiated contractcontract clausesclauses maymay bebe establishedestablished

�� ThisThis processprocess howeverhowever shouldshould nevernever reduce the reduce the levellevel of of individualindividual
protectionprotection grantedgranted toto consumersconsumers, , deprivingdepriving themthem of of remediesremedies theythey
wouldwould havehave hadhad ifif negotiationsnegotiations hadhad notnot takentaken placeplace
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More More generalgeneral lessonslessons

�� The The doubledouble dimensionsdimensions of SR: of SR: PoliticalPolitical and and legallegal

�� SR SR hashas a a politicalpolitical dimensiondimension forfor the the creationcreation of of EuropeanEuropean

contractcontract lawlaw and and maymay contributecontribute toto harmoniseharmonise itit

�� SR SR hashas a a legallegal dimensiondimension thatthat can reduce can reduce transactiontransaction

costscosts and and promotepromote common common rulesrules. . ButBut the the increaseincrease of of 

collectivecollective interest interest protectionprotection can can notnot reduce the reduce the degreedegree of of 

individualindividual protectionprotection of of contractualcontractual partiesparties


