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StructureStructure of the of the presentationpresentation

�� The The growinggrowing rolerole of private of private regulatorsregulators in the EUin the EU

�� A A taxonomytaxonomy of private of private regulationregulation

�� DifferentDifferent modelsmodels of of relationshipsrelationships between between regulators, regulators, 
regulated and third parties. The organisation of the regulated and third parties. The organisation of the 
regulatory spaceregulatory space

�� Accountability of private regulatorsAccountability of private regulators

�� 1) Market accountability1) Market accountability

�� 2) Liability2) Liability

�� 3) Conflicts of interest3) Conflicts of interest

�� PolicyPolicy implications implications at EU at EU levellevel
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AimsAims and limits of the and limits of the paperpaper

�� The The presencepresence of private of private regulatorsregulators who have differentwho have different functionsfunctions isis a a 
realityreality of of manymany regulatedregulated marketsmarkets. . The transfer of regulatory power The transfer of regulatory power 
from public to private has not entailed sufficient accountabilitfrom public to private has not entailed sufficient accountability y 
mechanisms. The advantages of using private regulation may be mechanisms. The advantages of using private regulation may be 
undermined by a lack of accountability. undermined by a lack of accountability. 

�� ThisThis paperpaper doesdoes notnot deal deal withwith the the questionquestion of of the desirabilitythe desirability of of private private 
regulation.regulation. ItIt startsstarts fromfrom the the existingexisting reality,reality, i.e the i.e the presence presence of private of private 
regulators regulators in some in some regulated regulated sectors, and askssectors, and asks the following question: the following question: 
whatwhat isis the best the best institutionalinstitutional design at EU design at EU level given level given the the current current 
situation?situation?

�� I share theI share the view that sector specificity view that sector specificity significantly affectssignificantly affects thethe
preconditions for regulatory competitionpreconditions for regulatory competition and theand the operational modesoperational modes ofof
regulatory competitionregulatory competition. . (( Van den BerghVan den Bergh, 2000,, 2000, KerberKerber andand BudzinskiBudzinski 2003)2003)
HoweverHowever the the analysisanalysis doesdoes not address not address a a specificspecific regulatoryregulatory fieldfield. . 
Many examplesMany examples drawdraw on on financialfinancial marketsmarkets, , professional servicesprofessional services and and 
technicaltechnical standardisationstandardisation
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CurrentCurrent examplesexamples of multiple private of multiple private regulatorsregulators at at 

the international, EUthe international, EU and MS and MS levelslevels

�� Stock Stock exchanges ( Milano SE, Euronext, exchanges ( Milano SE, Euronext, 

London SE)London SE)

�� Professional Professional organizations ( European and organizations ( European and 

national lawyers associations, national national lawyers associations, national 

lawyers’ associations)lawyers’ associations)

�� Private advertisingPrivate advertising authorities (EASA)authorities (EASA)

�� StandardizationStandardization bodies (ISO, CEN, bodies (ISO, CEN, 

Cenelec,ETSI)Cenelec,ETSI)
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A A taxonomytaxonomy of private of private regulationregulation

�� Pure private Pure private regulation regulation (independent(independent from from public public 
regulatorsregulators))

�� DelegatedDelegated SR SR (see(see forfor exampleexample art. 48.2 and 50 art. 48.2 and 50 
directivedirective EC EC 2004/39 on2004/39 on marketsmarkets of of financialfinancial
instruments)instruments)

�� CoCo--regulationregulation (see(see forfor exampleexample art. 50 art. 50 directivedirective on on 
marketsmarkets of of financialfinancial instrumentsinstruments, , seesee alsoalso dir. EC dir. EC 
2005/29 on 2005/29 on unfairunfair tradetrade practicespractices act).act).

�� The growing phenomenon of private regulation The growing phenomenon of private regulation 
mainly concerns hybrids (publicmainly concerns hybrids (public--private private 
interaction).interaction).
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The The regulatoryregulatory spacespace
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Lack of accountabilityLack of accountability

�� A) Irrelevance of the choice between A) Irrelevance of the choice between 

monopoly and plurality of private regulators. monopoly and plurality of private regulators. 

�� B) Private regulators have enjoyed de facto B) Private regulators have enjoyed de facto 

immunity for liability towards regulated and immunity for liability towards regulated and 

third parties.third parties.

�� C) Conflicts of interest regime is designed C) Conflicts of interest regime is designed 

for productive not for regulatory modelsfor productive not for regulatory models
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Potential responsesPotential responses

�� Different accountability mechanisms for Different accountability mechanisms for 

private regulators: market, liability, judicial private regulators: market, liability, judicial 

review, governance, participatory rightsreview, governance, participatory rights

�� Distinguishing between pure selfDistinguishing between pure self--regulation, regulation, 

delegated selfdelegated self--regulation and coregulation and co--regulationregulation
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Market accountabilityMarket accountability

�� How to ensure market accountability?How to ensure market accountability?

�� To promote a plurality of private regulators To promote a plurality of private regulators 

across Europeacross Europe

�� To ensure competition among them To ensure competition among them 

�� To regulate more strictly private regulatory To regulate more strictly private regulatory 

monopolymonopoly
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RegulatedRegulated SR SR competitioncompetition and and cooperationcooperation

A A hypotheticalhypothetical schemescheme forfor EUEU
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Different contractual models to Different contractual models to 

implement the regulatory schemeimplement the regulatory scheme

�� A franchise model of private regulatorsA franchise model of private regulators

�� One network model that enables the different One network model that enables the different 
private regulators to coordinate themselves and private regulators to coordinate themselves and 
with the Commission can be a franchising.with the Commission can be a franchising.

�� The Commission will provide the general The Commission will provide the general 
guidelines and the individual regulators will guidelines and the individual regulators will 
implement them through their own regulatory implement them through their own regulatory 
modelsmodels

�� An alternative model, mirroring the current network An alternative model, mirroring the current network 
of IRAS, is the associational modelof IRAS, is the associational model

�� Compare the two modelsCompare the two models
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Liability of private regulatorsLiability of private regulators

�� The efficacy of a liability strategy for The efficacy of a liability strategy for 

accountability purposes.accountability purposes.

�� Deterrence and compensationDeterrence and compensation

�� Adequacy of remediesAdequacy of remedies

�� Liability for what ? Four hypothesesLiability for what ? Four hypotheses

�� Liability towards whom? Regulated and third Liability towards whom? Regulated and third 

partiesparties
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The liability of private regulatorsThe liability of private regulators

�� Four different hypotheses concerning Four different hypotheses concerning 

liabilityliability

�� Failure to regulateFailure to regulate

�� Defective regulationDefective regulation

�� Failure to superviseFailure to supervise

�� Defective supervisionDefective supervision
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Liability towards Liability towards regulateesregulatees and and 

towards third partiestowards third parties

�� The nature of a liability system toward The nature of a liability system toward regulateesregulatees
and toward third partiesand toward third parties

�� The main difference is the combination of The main difference is the combination of 
accountability mechanisms available for members accountability mechanisms available for members 
and for third partiesand for third parties

�� Members have voice and can affect the Members have voice and can affect the 
governance of the regulatory bodygovernance of the regulatory body

�� Third parties generally have limited participatory Third parties generally have limited participatory 
rights. Liability may be the only, or the most rights. Liability may be the only, or the most 
effective, deviceeffective, device
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The limits of the liability strategyThe limits of the liability strategy

�� The main weakness is remediesThe main weakness is remedies

�� Often the main goal pursued by regulated Often the main goal pursued by regulated 

and third parties is to have effective and third parties is to have effective 

regulation or supervision or to correct the regulation or supervision or to correct the 

mistakes that have been mademistakes that have been made

�� Specific performance type of remedies are Specific performance type of remedies are 

much more effective than damages, but they much more effective than damages, but they 

are not associated with liability regimesare not associated with liability regimes
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Additional accountability Additional accountability 

mechanismsmechanisms

�� Judicial reviewJudicial review

�� GovernanceGovernance

�� Participatory rightsParticipatory rights
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ConcludingConcluding remarksremarks

�� The The presencepresence of private of private regulatorsregulators isis anan importantimportant phenomenonphenomenon at at the EUthe EU and and 
internationalinternational levellevel

�� There areThere are differentdifferent relationshipsrelationships amongstamongst private regulators and between private regulators and between 
private regulatorsprivate regulators and and publicpublic regulatorsregulators

�� In In certaincertain markets,markets, suchsuch as as the the financialfinancial market,market, there isthere is a a relativelyrelatively high high levellevel
of of competitioncompetition amongamong private private regulators.  Inregulators.  In otherother markets,markets, thisthis levellevel isis lowlow or or 
nonnon--existent,existent, asas in the area of in the area of professionalprofessional servicesservices and and technicaltechnical standardsstandards. . 
Starting points Starting points are are very different very different and and competition law devices should differ as competition law devices should differ as 
wellwell. . When there When there are are several several private private regulators,regulators, mergers mergers regulation bestregulation best
controlscontrols the the level level of of concentrationconcentration. . When there is only When there is only one one regulator, prohibiting regulator, prohibiting 
abuseabuse of of its dominantits dominant position position is is the the main instrument of legal controlmain instrument of legal control

�� A A uniformuniform strategystrategy at at EUEU levellevel concerning concerning selfself--regulatory competition is notregulatory competition is not
appropriate appropriate givengiven sectorsector specificityspecificity and and departingdeparting pointspoints; comparative ; comparative analysisanalysis
showsshows thatthat in in manymany casescases anan appropriate appropriate combinationcombination of of competitioncompetition and and 
cooperation amongcooperation among private private regulatorsregulators maymay enhanceenhance efficiency efficiency and and 
effectivenesseffectiveness of of regulationregulation
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ConcludingConcluding remarksremarks

�� Competition is needed to provide Competition is needed to provide private private regulators incentives to regulators incentives to 
regulate efficientlyregulate efficiently. . CompetitionCompetition fosters fosters a a process process of of mutual learning if mutual learning if 
correctlycorrectly engineeredengineered

�� Competition law may ensure thatCompetition law may ensure that the competitivethe competitive process is operatingprocess is operating
andand may enhancemay enhance thethe welfarewelfare of the finalof the final beneficiariesbeneficiaries of theof the regulatory regulatory 
processprocess

�� Pure selfPure self--regulatory competition solely controlled by competition law regulatory competition solely controlled by competition law 
may be insufficient to provide may be insufficient to provide the the optimal level optimal level of of coordination coordination and and to to 
define adequate governance arrangementsdefine adequate governance arrangements

�� Regulation is needed to define framework rules concerning all Regulation is needed to define framework rules concerning all the the 
private private regulators regulators and and their coordinationtheir coordination

�� Coordination Coordination through through framework rules is needed to promote framework rules is needed to promote positive positive 
network externalitiesnetwork externalities and and to avoid to avoid negative negative regulatory externalities regulatory externalities (i.e(i.e
each regulator defines standards aimed each regulator defines standards aimed at at externalisingexternalising costs towards costs towards 
different regulatory jurisdictionsdifferent regulatory jurisdictions).).
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Concluding remarksConcluding remarks

�� Regulated competition of private regulators constitutes only a pRegulated competition of private regulators constitutes only a partial response to the artial response to the 
need for accountability of private regulatorsneed for accountability of private regulators

�� Liability of private regulators is a necessary, yet insufficientLiability of private regulators is a necessary, yet insufficient, condition to improve , condition to improve 
accountability . MS differ quite significantly in warranting a laccountability . MS differ quite significantly in warranting a liability regime. Some uniform iability regime. Some uniform 
principles would be useful, leaving MS wide power for detailed rprinciples would be useful, leaving MS wide power for detailed rulesules

�� Liability can have only a limited impact. Remedies available undLiability can have only a limited impact. Remedies available under a liability regime are er a liability regime are 
compensatory but  do not redress inaction for which injunctive rcompensatory but  do not redress inaction for which injunctive relief would be more elief would be more 
appropriateappropriate

�� Judicial review should complement liability for private regulatoJudicial review should complement liability for private regulators, allowing judges to rs, allowing judges to 
contrast inaction and to order modifications of regulatory actscontrast inaction and to order modifications of regulatory acts

�� In addition governance models should be reformed. The law of priIn addition governance models should be reformed. The law of private organizations vate organizations 
such as corporations, foundations, and associations, should be rsuch as corporations, foundations, and associations, should be revised accordingly. evised accordingly. 
Many governance models in the field of coMany governance models in the field of co--regulation reflect this function (the example of regulation reflect this function (the example of 
modifications in corporate law to suit the regulatory function omodifications in corporate law to suit the regulatory function of stock exchanges)f stock exchanges)

�� Finally, participatory rights may be granted to external constitFinally, participatory rights may be granted to external constituencies that should have a uencies that should have a 
right to be consulted in matters relevant for the rights or for right to be consulted in matters relevant for the rights or for the collective interests they the collective interests they 
representrepresent
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Concluding remarksConcluding remarks

�� Regulation is needed to define governance arrangements that alloRegulation is needed to define governance arrangements that allow w 
preferencespreferences of finalof final beneficiaries to be beneficiaries to be expressed. This result combines expressed. This result combines 
efficiency and legitimacy goals associated with the use of privaefficiency and legitimacy goals associated with the use of private te 
regulatorsregulators

�� A multilevel system such as the European Union needs a frameworkA multilevel system such as the European Union needs a framework
set of principles to define the threshold to use private regulatset of principles to define the threshold to use private regulation as a ion as a 
complementary strategy to public regulationcomplementary strategy to public regulation

�� This threshold should grant accocuntability of private regulatorThis threshold should grant accocuntability of private regulators and s and 
leave MS free to choose internal variables such as the differentleave MS free to choose internal variables such as the different
combination of accountability devices and their effectiveness accombination of accountability devices and their effectiveness according cording 
to the principle of institutional autonomyto the principle of institutional autonomy

�� These principles should be defined in a soft law document at theThese principles should be defined in a soft law document at the
European level, then specified in legislative Acts sector by secEuropean level, then specified in legislative Acts sector by sector and tor and 
implemented by MS according to the specific institutional framewimplemented by MS according to the specific institutional frameworkork


