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StructureStructure of the of the presentationpresentation

�� The The growinggrowing rolerole of private of private regulatorsregulators in the EUin the EU

�� A A taxonomytaxonomy of private of private regulationregulation

�� PluralityPlurality of of regulatorsregulators and and differentdifferent modelsmodels of of relationshiprelationship
betweenbetween regulatorsregulators and and regulatedregulated

�� SelfSelf--regulatoryregulatory cooperationcooperation and and competitioncompetition

�� The The frameworkframework of sr of sr competitioncompetition: : regulationregulation and and 
competitioncompetition lawlaw

�� PolicyPolicy implicationsimplications at EU at EU levellevel
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AimsAims and limits of the and limits of the paperpaper

�� The The presencepresence of private of private regulatorsregulators withwith differentdifferent functionsfunctions isis a a realityreality of of 

manymany regulatedregulated marketsmarkets. . ThisThis paperpaper doesdoes notnot deal deal withwith the the questionquestion of of 

desirabilitydesirability of of suchsuch a a phenomenonphenomenon. . ItIt startsstarts fromfrom the the existingexisting realityreality i.e i.e 

the the presencepresence of private of private regulatorsregulators in some in some regulatedregulated sectorssectors toto askask

whatwhat isis the best the best institutionalinstitutional design at EU design at EU levellevel givengiven the the currentcurrent

situationsituation

�� I share the I share the viewview thatthat sectorsector specificityspecificity affectsaffects severelyseverely the the 

preconditionspreconditions forfor regulatoryregulatory competitioncompetition and the and the operationaloperational modesmodes of of 

regulatoryregulatory competitioncompetition. . ( ( VanVan denden BerghBergh, 2000, , 2000, KerberKerber and and BudzinskiBudzinski 2003)2003)

HoweverHowever the the analysisanalysis doesdoes notnot addressaddress a a specificspecific regulatoryregulatory fieldfield. . 

ManyMany examplesexamples drawdraw on on financialfinancial marketsmarkets, , professionalprofessional servicesservices and and 

technicaltechnical standardisationstandardisation
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CurrentCurrent examplesexamples of multiple private of multiple private regulatorsregulators at at 

EU and MS EU and MS levellevel

�� Stock Stock exchangesexchanges

�� Professional Professional organisationsorganisations

�� Advertising private Advertising private AuthoritiesAuthorities

�� StandardisationStandardisation bodiesbodies
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A A taxonomytaxonomy of private of private regulationregulation

�� Pure private Pure private regulationregulation ( ( IndependentIndependent fromfrom
public public regulatorsregulators))

�� DelegatedDelegated SR ( SR ( seesee forfor exampleexample art. 48.2 art. 48.2 
and 50 and 50 directivedirective EC on EC on marketsmarkets of of financialfinancial
instrumentsinstruments 2004/39)2004/39)

�� CoCo--regulationregulation ( ( seesee forfor exampleexample art. 50 art. 50 
directivedirective on on marketsmarkets of of financialfinancial instrumentsinstruments, , 
seesee alsoalso dir. EC 2005/29 on dir. EC 2005/29 on unfairunfair tradetrade
practicespractices actact).).
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The The preconditionspreconditions forfor SR SR 

competitioncompetition

�� PluralityPlurality of of regulatorsregulators

�� CompetitionCompetition lawlaw enforcementenforcement toto ensureensure thatthat regulatorsregulators
compete compete accordingaccording toto the the rulesrules: i.e. : i.e. eliminationelimination of of barriersbarriers
toto entry access and exit of entry access and exit of regulateesregulatees are are keptkept at at sufficientsufficient
lowlow costscosts and and thatthat partecipationpartecipation toto multiple multiple regulatorsregulators isis
allowedallowed ( ( seesee stock stock exchangeexchange exampleexample))

�� RegulatoryRegulatory lawlaw devicesdevices toto ensureensure thatthat frameworkframework
conditionsconditions toto compete compete existexist. SR . SR competitioncompetition asas anan ongoingongoing
processprocess. The . The aimaim isis notnot toto achieveachieve a a uniformuniform regulatoryregulatory
structurestructure through ex post market through ex post market harmonisationharmonisation butbut toto
stimulatestimulate ongoingongoing competitioncompetition amongamong regulatorsregulators toto improveimprove
the the efficiencyefficiency of the of the regulatedregulated marketsmarkets
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Some Some clarificationsclarifications aboutabout SRSR

�� SR SR competitioncompetition can can concernconcern differentdifferent subjectsubject mattersmatters

�� SR can SR can occuroccur eveneven whenwhen regulationregulation isis uniformuniform and and yetyet itit isis
differentlydifferently implementedimplemented and and enforcedenforced byby single private single private 
regulatorsregulators. . 

�� AnAn SR SR schemescheme can can thereforetherefore operate operate ifif EU EU legislationlegislation isis
uniformuniform butbut a a decentralizeddecentralized regulatoryregulatory system system isis set upset up

�� SR can, on the SR can, on the contrarycontrary, serve the , serve the purposepurpose of of improvingimproving
regulatoryregulatory standardsstandards and and concernconcern standard standard settingsetting beyondbeyond
implementationimplementation and and enforcementenforcement
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The The regulatoryregulatory spacespace
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IllustrationIllustration of the of the regulatoryregulatory

spacespace
�� The The regulatoryregulatory space space isis organisedorganised withwith numerousnumerous private private regulatorsregulators, , forfor

exampleexample stock stock exchangesexchanges thatthat havehave toto cooperate cooperate butbut alsoalso toto competecompete

�� ToTo havehave competitioncompetition impliesimplies thatthat regulatedregulated firmsfirms can can switchswitch fromfrom one one toto

anotheranother regulatorregulator. . 

�� FirmsFirms maymay bebe listedlisted withwith differentdifferent regulatoryregulatory requirementsrequirements in in variousvarious

SE. SE. ThisThis requiresrequires toto increaseincrease coordinationcoordination toto reduce reduce costscosts associatedassociated

toto differentiationdifferentiation

�� InvestorsInvestors maymay decide decide toto investinvest in in particularparticular financialfinancial marketsmarkets accordingaccording

toto the the regulatoryregulatory requirementsrequirements. . IfIf the the samesame firmfirm isis listedlisted in in severalseveral

marketsmarkets theythey maymay optopt forfor one or one or anotheranother market in relation market in relation toto the the mostmost

desirabledesirable regulatoryregulatory relationshiprelationship. . ByBy expressingexpressing theirtheir preferencespreferences theythey

maymay signalsignal toto the the regulatedregulated firmfirm the the preferredpreferred regulatorregulator and and itsits

regulatoryregulatory standardsstandards
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The The choicechoice of the private of the private regulatorsregulators byby regulatedregulated and and itsits

effectseffects on on thirdthird partiesparties

�� The The differentdifferent modesmodes of of relationshiprelationship betweenbetween private private 

regulatorsregulators and and regulateesregulatees

�� In In thisthis frameworkframework I I onlyonly considerconsider regulatorsregulators composedcomposed byby

regulateesregulatees withoutwithout direct direct involvementinvolvement of of thirdthird partiesparties

�� A)   A)   ContractualContractual relationshiprelationship ( ( whenwhen regulationregulation occursoccurs onlyonly

through through contractualcontractual agreementsagreements amongamong partiesparties))

�� B) B) OrganizationalOrganizational relationshiprelationship ( ( whenwhen therethere isis anan

organizationorganization withwith the the formform of of associationassociation, company, , company, 

foundationfoundation, , consortiumconsortium etcetc).).
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The The effectseffects of of choiceschoices on the on the 

regulatoryregulatory mechanismmechanism

�� The premise of a working The premise of a working regulatoryregulatory competitioncompetition system system isis thatthat
preferencespreferences can can bebe expressedexpressed. . ButBut whosewhose preferencespreferences??

�� 1) 1) The The choicechoice of of regulatorregulator(s) (s) byby the the regulateeregulatee..

ToTo havehave regulatoryregulatory competitioncompetition the the regulateeregulatee hashas toto bebe ableable toto choosechoose
one or more one or more regulatorsregulators. . OftenOften mutualmutual recognitionrecognition amongamong private private 
regulatorsregulators isis a a necessarynecessary preconditionprecondition toto havehave regulatoryregulatory competitioncompetition. . 
WhenWhen firmsfirms or or professionalsprofessionals are are boundbound toto bebe regulatedregulated byby theirtheir nationalnational
private private regulatorregulator therethere isis little space little space forfor regulatoryregulatory competitioncompetition..

�� 2) 2) The The choicechoice of the of the regulatedregulated ((firmfirm byby the the investorinvestor, the consumer , the consumer 
or the or the customercustomer).). In In anan integratedintegrated market the market the choicechoice of the of the firmfirm isis
relativelyrelatively freefree. The consumer can . The consumer can thereforetherefore express express itsits preferencespreferences forfor
a a regulatoryregulatory relationshiprelationship byby choosingchoosing one one productproduct//serviceservice associatedassociated toto
a a firmfirm. The . The linklink betweenbetween the the choicechoice and the and the regulatorregulator maymay notnot bebe
immediatelyimmediately discerniblediscernible butbut itit isis certainlycertainly crucialcrucial forfor SR SR competitioncompetition toto
operateoperate
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The The choicechoice of the private of the private regulatorsregulators byby regulatedregulated and and itsits

effectseffects on on thirdthird partiesparties

�� The The effectseffects of the of the choicechoice of the of the regulatorsregulators byby the the regulatedregulated on on thirdthird
partiesparties ( ( investorsinvestors, , consumersconsumers, , customerscustomers))

�� The The choicechoice of the of the regulatorregulator byby the the regulatedregulated affectsaffects the the interestsinterests of of thirdthird party. party. 
A A regulatorregulator imposingimposing stricterstricter standardsstandards willwill protectprotect the the interestsinterests of of thirdthird partiesparties
toto a a broaderbroader extentextent thanthan a a regulatorregulator imposingimposing laxerlaxer standardsstandards..

�� Are Are thosethose standardsstandards onlyonly minimum minimum standardsstandards or are or are theythey mandatorymandatory standardsstandards
whosewhose compliancecompliance willwill excludeexclude liabilityliability??

�� The The distinctiondistinction betweenbetween differentdifferent typestypes of private of private regulatorsregulators becomesbecomes relevantrelevant

�� StandardsStandards set up set up byby purelypurely private private regulatorsregulators can can onlyonly bebe consideredconsidered minimum minimum 
standardsstandards

�� StandardsStandards set up set up byby private private regulatorsregulators delegateddelegated byby legislatorlegislator or public or public 
regulatorregulator can can bebe eithereither minimum or minimum or standardsstandards whosewhose compliancecompliance maymay excludeexclude
liabilityliability. The . The generalgeneral rulerule isis thatthat judgesjudges can can findfind regulatorsregulators liableliable eveneven ifif theythey
complycomply withwith standardsstandards defineddefined byby legislatorlegislator becausebecause regulatoryregulatory compliancecompliance isis
evidenceevidence butbut notnot a a defencedefence..
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The The choicechoice of the private of the private regulatorsregulators byby regulatedregulated and and itsits

effectseffects on on thirdthird partiesparties

�� DistinguishingDistinguishing the the effectseffects of the of the choicechoice betweenbetween regulatedregulated//thirdthird party party 
contractualcontractual and non and non contractualcontractual relationshiprelationship

�� A) A) ContractualContractual relationshiprelationship (i.e (i.e investorinvestor and and listedlisted company). company). WhenWhen
therethere isis a a contractualcontractual relationshiprelationship the the choicechoice of the of the regulatedregulated impliesimplies a a 
choicechoice of the of the regulatorregulator. . InvestorInvestor chooseschooses toto investinvest accordingaccording toto whichwhich
SE the company SE the company isis listedlisted inin

�� B) Non B) Non contractualcontractual relationshiprelationship.  .  WhenWhen therethere isis notnot a a contractualcontractual
relationshiprelationship the the choicechoice of the of the regulatedregulated affectsaffects thirdthird party party withoutwithout anyany
possibilitypossibility toto bebe influencedinfluenced byby themthem. . ForFor exampleexample bystanderbystander in relation in relation 
toto productsproducts safetysafety. The . The bystanderbystander doesdoes notnot choosechoose the the productproduct and and 
thereforetherefore can can notnot affectaffect the the choicechoice of the of the regulatoryregulatory regime regime byby the the firmfirm
asas the consumer canthe consumer can
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The The choicechoice of the private of the private regulatorsregulators byby regulatedregulated and and itsits

effectseffects on on thirdthird partiesparties

�� WhenWhen thirdthird partiesparties havehave a a contractualcontractual choicechoice amongamong
differentdifferent regulatedregulated ( i.e ( i.e firmsfirms listedlisted in in differentdifferent SE) SE) theythey willwill
bebe ableable toto choosechoose a a regulatedregulated firmfirm applyingapplying strictstrict standardsstandards
asas long long asas therethere isis notnot strong strong asymmetryasymmetry of of informationinformation

�� WhenWhen thirdthird partiesparties do do notnot havehave a a contractualcontractual relationshiprelationship
theythey willwill havehave no no choicechoice. The . The choicechoice willwill bebe mademade byby the the 
regulatedregulated whowho willwill operate operate asas agentsagents. . ToTo the the extentextent thatthat
theythey are are protectedprotected byby nationalnational civilcivil liabilityliability the the regulatedregulated willwill
havehave toto complycomply withwith thosethose standardsstandards, , otherwiseotherwise theythey willwill
onlyonly bebe indirectlyindirectly protectedprotected byby the the choicechoice of the of the regulatedregulated

�� In the In the latterlatter case the case the risksrisks of of underprotectionunderprotection are are extremelyextremely
high and the high and the necessitynecessity toto complementcomplement SR SR competitioncompetition withwith
civilcivil liabilityliability isis veryvery strong.strong.
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PreferencesPreferences systemssystems and and regulatoryregulatory

choiceschoices
�� The premise of a working The premise of a working regulatoryregulatory competitioncompetition system system isis

thatthat preferencespreferences can can bebe expressedexpressed. . ButBut whosewhose
preferencespreferences? ? RegulatedRegulated and or and or thirdthird partiesparties? ? 

�� In the In the frameworkframework just just underlinedunderlined whilewhile regulatedregulated can can 
express express theirtheir choiceschoices thirdthird partiesparties can can onlyonly choosechoose veryvery
limitedlylimitedly and and oftenoften theythey can can notnot

�� IfIf the the preferencespreferences are are onlyonly thosethose of the of the regulatedregulated thenthen thisthis
isis notnot a a problemproblem. . IfIf the the objectobject of the of the regulationregulation isis the the 
relationshiprelationship betweenbetween regulatedregulated and and thirdthird partiesparties thenthen itit
becomesbecomes a a problemproblem and the and the governancegovernance structurestructure of the of the 
private private regulatorregulator becomesbecomes crucialcrucial
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The The rolerole of of governancegovernance in SR in SR 

competitioncompetition

�� ToTo promotepromote effectiveeffective SR SR competitioncompetition twotwo

questionsquestions relatedrelated toto governancegovernance are are 

relevantrelevant

�� A) A) OpennessOpenness of the of the toto the final the final beneficiariesbeneficiaries

of the of the regulatoryregulatory processprocess

�� B) The alternative B) The alternative betweenbetween forfor profitprofit, non , non 

profitprofit and and mutualmutual
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DifferentDifferent governancegovernance formsforms and and theirtheir influencesinfluences on on 

the the effectivenesseffectiveness of SR of SR competitioncompetition

�� 1) A 1) A governancegovernance structurestructure in in whichwhich onlyonly regulatedregulated
havehave voice. In voice. In thisthis case case twotwo potentialpotential avenuesavenues are are 
availableavailable::

�� a) a) ToTo givegive voicesvoices toto differentdifferent stakeholdersstakeholders, in , in 
particularparticular thosethose whowho shouldshould benefit benefit fromfrom
regulationregulation: i.e : i.e consumersconsumers, , investorsinvestors, , customerscustomers ( ( 
exampleexample Agreement Agreement betweenbetween CommissionCommission and and 
standardisationstandardisation bodiesbodies, 2003), 2003)

�� B) B) ToTo complementcomplement Sr Sr competitioncompetition withwith public public 
regulationregulation designingdesigning minimum minimum standardsstandards toto protectprotect
investorsinvestors in in financialfinancial marketsmarkets, , customerscustomers in in utilityutility
marketsmarkets and and consumersconsumers in in productproduct marketsmarkets).).
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The The linklink betweenbetween the competitive the competitive frameworkframework and the and the legallegal formform of private of private 

regulatorsregulators

�� The The substantialsubstantial relevancerelevance of the of the legallegal formform of private of private 
regulatorregulator toto ensureensure sr sr competitioncompetition

�� The The distinctiondistinction betweenbetween nonnon--profitprofit, , mutualmutual and and forfor profitprofit
formform of private of private regulatorsregulators in relation in relation toto incentivesincentives toto
compete, compete, modesmodes of of competitioncompetition

�� IncentivesIncentives toto compete are compete are higherhigher forfor forfor--profitprofit thanthan the the forfor
othersothers. . ToTo the the extentextent thatthat the the nonnon--profitprofit or or mutualmutual formform isis
adoptedadopted more more regulationregulation isis neededneeded toto ensureensure the the levellevel of of 
protectionprotection thatthat SR SR competitioncompetition can can notnot ensureensure

�� WhenWhen forfor profitprofit regulatorsregulators operate operate theythey havehave pecuniarypecuniary and and 
non non pecuniarypecuniary incentivesincentives toto compete.compete.
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CompetitionCompetition in a in a selfself--regulatedregulated

frameworkframework
�� ShouldShould frameworkframework agreementsagreements amongamong private private regulatorsregulators onlyonly bebe

defineddefined byby public public regulatorsregulators? ? WhatWhat doesdoes happenhappen whenwhen theythey do do notnot

existexist??

�� HowHow can can competitioncompetition lawlaw distinguishdistinguish betweenbetween agreementsagreements amongamong

private private regulatorsregulators aimedaimed at at definingdefining a common a common frameworkframework forfor

interoperabilityinteroperability and anticompetitive and anticompetitive agreementsagreements ??

�� CompetitionCompetition lawlaw isis a a necessarynecessary butbut notnot sufficientsufficient conditionsconditions toto allowallow SR SR 

competitioncompetition. A system of . A system of regulatedregulated SR SR competitioncompetition isis neededneeded
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RegulatedRegulated SR SR competitioncompetition and and cooperationcooperation

A A hypotheticalhypothetical schemescheme forfor EUEU

Regulator B

Regulator A

Regulator D

Regulator C

General

Coordination

Regulatory

Authority

Competition

Authority
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CoordinationCoordination amongamong private private regulatorsregulators and the limits and the limits 

of of competitioncompetition

�� The The rolerole of of coordinationcoordination amongamong private private regulatorsregulators isis crucialcrucial::

�� A) A) toto definedefine a common a common frameworkframework and and interoperabilityinteroperability forfor integratedintegrated
marketsmarkets

�� B) B) toto identifyidentify common common regulatoryregulatory standardsstandards. . TheseThese standardsstandards concernconcern
notnot onlyonly the the regulatedregulated butbut alsoalso the the regulatorsregulators. . ForFor exampleexample disclosuredisclosure
informationinformation byby the the regulatorsregulators toto the public the public aboutabout regulatoryregulatory compliancecompliance
and and enforcementenforcement maymay serve the serve the purposepurpose of of increasingincreasing competitioncompetition
amongamong regulatorsregulators..

�� SuchSuch a a coordinationcoordination rolerole can can bebe carriedcarried out out byby public or private public or private 
coordinatingcoordinating authoritiesauthorities

�� WhenWhen the the coordinatorcoordinator isis a private a private associationassociation the limits of the limits of competitioncompetition
lawlaw shouldshould bebe defineddefined accordingaccording toto the the specificspecific regulatoryregulatory functionfunction. . 
SpecificSpecific tradetrade--offsoffs maymay occuroccur betweenbetween the promotion of public the promotion of public interestsinterests
and the and the limitationlimitation of of competitioncompetition amongamong private private regulatorsregulators
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ConcludingConcluding remarksremarks

�� The The presencepresence of private of private regulatorsregulators isis anan importantimportant phenomenonphenomenon at at EuEu
and and internationalinternational levellevel

�� TheyThey entertainentertain differentdifferent relationshipsrelationships amongamong themthem and and withwith public public 
regulatorsregulators

�� In In certaincertain marketsmarkets suchsuch asas the the financialfinancial market market therethere isis a a relativelyrelatively high high 
levellevel of of competitioncompetition amongamong private private regulatorsregulators, in , in otherother marketsmarkets thisthis
levellevel isis lowlow or or nonexistentnonexistent asas in the area of in the area of professionalprofessional servicesservices and and 
technicaltechnical standardsstandards. . StartingStarting pointspoints are are veryvery differentdifferent and and competitioncompetition
lawlaw devicesdevices shouldshould differdiffer asas wellwell. . WhenWhen therethere are are severalseveral private private 
regulatorsregulators mergersmergers are the are the meansmeans toto control the control the levellevel of of concentrationconcentration. . 
WhenWhen therethere isis onlyonly one one abuseabuse of of dominantdominant position position isis the the instrumentinstrument

�� A A uniformuniform strategystrategy at at EuEu levellevel concerningconcerning selfself--regulatoryregulatory competitioncompetition isis
notnot appropriate appropriate givengiven sectorsector specificityspecificity and and departingdeparting pointspoints; ; 
comparative comparative analysisanalysis showsshows thatthat in in manymany casescases anan appropriate appropriate 
combinationcombination of of competitioncompetition and and cooperationcooperation amongamong private private regulatorsregulators
maymay enhanceenhance efficiencyefficiency and and effectivenesseffectiveness of of regulationregulation
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ConcludingConcluding remarksremarks

�� CompetitionCompetition isis neededneeded toto provideprovide private private regulatorsregulators incentivesincentives toto
regulateregulate efficientlyefficiently. . ItIt fostersfosters a a processprocess of of mutualmutual learninglearning ifif itit isis
correctlycorrectly engineeredengineered..

�� CompetitionCompetition lawlaw maymay ensureensure thatthat the competitive the competitive processprocess isis operatingoperating
and and enhancesenhances the the welfarewelfare of the final of the final beneficiariesbeneficiaries of the of the regulatoryregulatory
processprocess..

�� Pure Pure selfself--regulatoryregulatory competitioncompetition solelysolely controlledcontrolled byby competitioncompetition lawlaw
maymay bebe insufficientinsufficient toto provideprovide the the optimaloptimal levellevel of of coordinationcoordination and and toto
definedefine adequateadequate governancegovernance arrangementsarrangements

�� RegulationRegulation isis neededneeded toto definedefine frameworkframework rulesrules concerningconcerning allall the the 
private private regulatorsregulators and and theirtheir coordinationcoordination

�� CoordinationCoordination through through frameworkframework rulesrules isis neededneeded toto promotepromote network network 
externalitiesexternalities and and toto avoidavoid negative negative regulatoryregulatory externalitiesexternalities ( i.e ( i.e eacheach
regulatorregulator definesdefines standardsstandards aimedaimed at at externaliseexternalise costscosts towardstowards
differentdifferent regulatoryregulatory jurisdictionsjurisdictions).).
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ConcludingConcluding remarksremarks

�� RegulationRegulation isis neededneeded toto definedefine governancegovernance arrangementsarrangements

thatthat allowallow preferencespreferences of final of final beneficiariesbeneficiaries toto bebe

expressedexpressed..

�� GovernanceGovernance arrangementsarrangements of private of private regulatorsregulators openingopening toto

stakeholders’stakeholders’ voice voice increaseincrease the the effectivenesseffectiveness of the of the 

competitive system competitive system 


