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Introduction 

In this paper, I describe the elements and possible reasons for Hungary’s recent transition from a 

liberal to an illiberal democratic system, and to explain both the unique and the more typical 

features of this change.
1
 I have been reproached by many voices for bidding farewell to the rule 

of law, presumably precipitately, as well as for characterizing this illiberal turn as a counter-

revolution. Alas, it appears that this assessment of the Hungarian constitutional process has been 

borne out by the harsh criticisms levied by the Council of Europe and the European Union. In an 

op-ed published in 2010, I predicted the end of the rule of law,
2
 and in 2012, I used the term 

“constitutional counter-revolution” to describe the Hungarian constitutional restoration.
3
 At the 

same time, my view is that the illiberal turn, which significantly weakened the rule of law 

                                                           
1
 I am aware, of course, that there are assessments quite worthy of serious consideration that differ from my own, 

which argue that despite its problematic elements, the new constitutional regime continues to comply with European 

values. See, for example, H. Küpper, ‘Mit Mängeln. Ungarns neues Grundgesetz’, Osteuropa, December 2011. Our 

differing assessments caused the editors to contrast Küpper’s study, which emphasizes the deficiencies of the new 

Fundamental Law, with my own article, which immediately follows his in the volume and points to the rather 

problematic character of the new constitution: G. Halmai, ‘Hochproblematisch. Ungarns neues Grundgesetz‘, 

Osteuropa, December 2011. At the same time I do not think that the English language study by L. Csink, B. 

Schanda & A.Zs. Varga (Eds.), The Basic Law of Hungary. A First Commentary, Clarus Press – National Institute of 

Public Administration, Dublin, 2012, is scientifically grounded analysis. For a vitriolic critique of the 

aforementioned, see B. Majtényi, ‘Alkotmánypropaganda. Megjegyzések az Alaptörvény barátainak “első 

kommentárjához”’ [‘Constitutional Propaganda. Comments on the “First Commentary” by the Friends of the 

Fundamental Law’], Fundamentum, Vol. 2, 2012, pp. 147-150. 
2
 See G. Halmai, ‘Búcsú a jogállamtól’ [‘A Farewell to the Rule of Law’], Élet és Irodalom, Vol. LIV, No. 29, 2010. 

After the adoption of the Fundamental Law, Péter Tölgyessy wrote the following regarding this article: “Half of 

country, the opposition half bases its identity, with ever more resolve, on denying Fidesz’s Hungary. Once again, the 

opposition in the Hungarian National Assembly is an anti-system opposition whose adherents have an interest in 

exaggerating to the utmost any real faults of the new constitution.” See P. Tölgyessy, ‘A magyar parlamentáris 

hagyomány íve és az újabb alkotmányozás’ [‘The Trajectory of Hungarian Parliamentary Tradition and the 

Renewed Constitution-Making’], in A. Jakab & A. Körösényi (Eds.), Alkotmányozás Magyarországon és máshol 

[Constitution-making in Hungary and Elsewhere], MTA TK PTI, Új Mandátum Kiadó, Budapest, 2012, pp. 284-

285. 
3
 See G. Halmai, ‘From the “Rule of Law Revolution” to an Illiberal Democracy in Hungary,’ in Festschrift für 

Klaus Stern, Duncker & Humblot, Berlin, 2012; G. Halmai, ‘From the “Rule of Law Revolution” to the 

Constitutional Counter-Revolution in Hungary,’ in Benedek et al., European Yearbook on Human Rights, Neuer 

Wissenschaftlicher Verlag, Wien, 2012; G. Halmai, ‘Towards an Illiberal Democracy. Hungary’s New 

Constitution,’ Eurozine, 25 January 2012. 
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safeguards instituted by the 1989–1990 constitutional process, has not resulted in the restoration 

of either the single-party state or police state structures.
4
  

I think that the Hungarian constitutional system after 2010 is better characterized as a kind of 

‘democradura,’ rather than as a dictatorship.
5
 Also, the research project with which I was 

involved at the Transatlantic Academy of the German Marshall Fund of the United States on the 

future of the Western liberal order, classifies the nature of the Orbán era as a ‘hybrid’ regime, 

which is neither democratic nor authoritarian.
6
 

 

Concerning the most intriguing questions of the current processes in Hungary, the failure of the 

elite (myself included) that built liberal democracy in Hungary is only one of the issues 

discussed here.
7
 The other crucial question is why the first twenty years of regime transition had 

not seen the emergence of greater respect for constitutional values (which would have prevented 

the rapid deconstruction of democracy, or at the very least, would have made the deconstruction 

process more difficult). 

 

At the same time, the Hungarian situation, especially after the recent refugee crisis is a test that 

would reveal whether, and to what extent, the civilized world, especially European institutions, 

would be able to enforce global values in those countries that are members of the international 

community as well as value-based communities such as the European Union and the Council of 

Europe. Not by any standard do the results of this test qualify as a success. The Hungarian 

government’s minor concessions were not due to the resolve of European institutions or the grit 

                                                           
4
 Here I part ways with my Princeton colleague, Kim Lane Scheppele. For my discussion with her, see “‘In their 

own interest, Hungarians need to realize their constitutional renewal themselves.’ Gábor Halmai in conversation 

with Princeton University Professor Kim Lane Scheppele” (Fundamentum, No. 1, 2012). This despite the fact that 

during our joint work our views on the Hungarian constitutional state were similar enough that in the springs of 

2012 and 2013, we jointly edited two amicus briefs for the Venice Commission (M. Bánkuti et al., ‘Vélemény 

Magyarország új alkotmányos rendjéről: amicus brief a Velencei Bizottságnak az Alaptörvény átmeneti 

rendelkezéseiről és a legfontosabb sarkalatos törvényekről’. [‘Amicus Brief for the Venice Commission on the 

Transitional Provisions of the Fundamental Law and the Key Cardinal Laws’], Fundamentum, No. 1, 2012, and M. 

Bánkuti, ‘Amicus Brief a Velencei Bizottságnak az Alaptörvény Negyedik módosításáról’ [‘Amicus Brief for the 

Venice Commission on the Fourth Amendment to the Fundamental Law of Hungary’], Fundamentum, No. 2, 2013). 

Our differing assessments probably stem from differences in temperament. 
5
 See A. Arato, ‘Is There a Dictatorship in the E.U.?’ (booksandideas.net, 1 May 2012.). The term was drawn from 

Guillermo O’Donnell & Philippe Schmitter, who used it to describe certain Latin American regimes in the 1970s 

and 1980s. In 2011, Arato and I jointly edited an amicus brief for the Venice Commission on the newly adopted 

Fundamental Law (Z. Fleck et al., ‘Vélemény Magyarország Alaptörvényéről’ [‘Opinion on Hungary’s 

Fundamental Law’], Fundamentum, No. 1, 2011). Generally, the similarities between Arato’s and my own 

assessment of the situation extended even to terminology. See G. Halmai, ‘I Speak of a “Counterrevolution” in the 

Dimension of Constitutionality’. ‘Beszélgetés Arató András szociológus-politológussal’ [‘Conversation With the 

Sociologist/Political Scientist Andras Arato’], Fundamentum, No. 1, 2011. 
6
 See S. Benhabib, D. Cameron, & A. Dolidze, et al., The Democratic Disconnect, Citizenship and Accountability in 

the Transatlantic Community, Transatlantic Academy, Washington, DC, 2013, Chapter 7. 
7
 Naturally, I do not conflate the elite with politics here. I agree with Helmut Schmidt’s wise assertion that it is not 

incumbent on politics – and much less on reigning governments – to make the public accept a set of ‘proper’ values, 

even though in reality there are political leaders from time to time who also wish to be cultural leaders of their 

respective peoples. See H. Schmidt & F. Stern, Unser Jahrhundert, C. H. Beck Verlag, München, 2010, p. 139. 

Still, I am also aware of the intellectuals‘ historic responsibility in conveying value systems. The literary icon, Paul 

Auster, makes a similar observation on the total absence of any influence exerted by intellectuals, especially in anti-

intellectual America.  See ‘Dies ist ein geteiltes Land. Der amerikanische Autor Paul Auster spricht über seinen 

neuen Roman‚ Sunset Park’ und über Amerika vor der Präsidentenwahl im Herbst,’ Die Zeit, 19 July 2012. 
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of its value-enforcement mechanisms, but stemmed rather from the imperatives of Hungary’s 

economic situation. Europe’s inability to properly defend its common values set off an avalanche 

that, in the summer of 2012, threatened to bury Romanian constitutionalism, after having done 

the same to Hungary. If, in the wake of the economic and the recent refugee crisis, in which 

Hungary seemed to set its side other East Central European member states, the European Union 

is unable to offer these countries even the potential for recovering from the effects of the crisis, 

then the prospects for rule of law and democracy will be even worse than they seem right now.
8
  

 

The “Rule of Law Revolution” of 1989 and the “Constitutional Counter-

Revolution” after 2010 

 

The characteristic of system change that Hungary shared with other transitioning countries was 

that it had to establish an independent nation-state, a civil society, a private economy, and a 

democratic structure all at the same time.
9
 Plans for transforming the Stalin-inspired 1949 Rákosi 

Constitution into a “rule of law” document were delineated in the National Roundtable Talks of 

1989 by participants of the Opposition Roundtable and representatives of the state party. 

Afterwards, the illegitimate Parliament only sealed the comprehensive amendment to the 

Constitution, which went into effect on the anniversary of the revolution, and which has since 

been the basic document of the “constitutional revolution.”  

 

The constitutional amendment inserted new content into the 1949 framework, which may be 

considered a rule of law document. Apparently, the negotiations-based drafting explains that the 

“old-new” Constitution principally follows the model of a consensual democracy widely 

accepted in the continental European systems. This is a system of government that assumes the 

presence of more than two parties in parliament and coalition governance. Therefore, the 

institutional aspects of the basic Hungarian constitutional structure emerged as a reflection of the 

will of the 1989–1990 roundtable participants. The consensus surrounding this structure has 

gradually eroded, however, as a result of the fact that the requisite political culture, which would 

have rendered compliance with the Constitution’s rules and principles unquestionable, was never 

able to take shape in either the political elite or the masses of their supporters. 

 

                                                           
8
 This is the danger that Andrea Capusella alerts us to in discussing the European Union’s potential disintegration 

and the possible introduction of second-class EU membership (‘Why the Eurozone Crisis Threatens Liberal Reform 

in the East,’ Guardian, 5 August 2012). 

9
 The terms ‘single’ and ‘dual’ transitions are used by A. Przeworski, 1991. Later, Claus Offe broadened the scope 

of this debate by arguing that post-communist societies actually faced a triple transition, since many post-communist 

states were new or renewed nation-states. See C. Offe, Varieties of Transition: The East European and East German 

Experience (New York: MIT Press, 1997). 
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Before the 2010 elections, most voters had grown dissatisfied not only with the government, but 

also with the transition itself, more than in any other East Central European country.
10

 Fidesz 

strengthened these feelings by claiming that there were no real transitions in 1989–1990 and that 

the previous nomenklatura had just converted its lost political power to economic influence, 

pointing to the previous two prime ministers of the Socialist Party, both of whom became rich 

after the transition owing to privatization. Fidesz’s populism was directed against all elites, 

including the elite that designed the 1989 constitutional system (of which Fidesz had also been a 

part), claiming that it was time for a new revolution. That is why Viktor Orbán, the head of 

Fidesz, characterized the results of the 2010 elections as a “revolution of the ballot boxes.” His 

intention with this revolution was to eliminate any kind of checks and balances and even the 

parliamentary rotation of governing parties. In a September 2009 speech, Orbán predicted that 

there was “a real chance that politics in Hungary will no longer be defined by a dualist power 

space. Instead, a large governing party will emerge in the center of the political stage [that] will 

be able to formulate national policy, not through constant debates, but through a natural 

representation of interests.” Orbán’s vision for a new constitutional order—one in which his 

political party occupies the center stage of Hungarian political life and puts an end to debates 

over values—has now been entrenched in a new constitution, enacted in April 2011. The new 

constitutional order was built with the votes of his political bloc alone, and it aims to keep the 

opposition at bay for a long time. The new constitutional order of the Fundamental Law and the 

cardinal laws fulfills this plan perfectly; it does not recognize a separation of powers and does 

not guarantee fundamental rights. Therefore, the new Hungary (not even a republic in its name 

anymore) cannot be deemed a state governed by the rule of law. The new constitutional system 

also does not comply with standards of democratic constitutionalism and the basic principles set 

forth in Article 2 of the Treaty on European Union (TEU). 

 

The center-right government of Fidesz (the Alliance of Young Democrats), with its tiny coalition 

partner, the Christian Democratic People’s Party, received more than 50 percent of two actual 

votes, and due to the disproportional election system with this two-thirds of the seats in the 2010 

parliamentary elections. With this overwhelming majority, they were able to enact a new 

Constitution without the votes of the weak opposition parties. But this constitutionalist exercise 

aimed at an illiberal constitutional paradigm.
11

 This new Constitution, entitled the Fundamental 

                                                           
10

 In 2009, 51% of Hungarians disagreed with the statement that they are better off since the transition, and only 

30% claimed improvements. (In Poland 14% and 23% in the Czech Republic detected worsening, and 70% and 

75%, respectively, perceived improvement.). Eurobarometer, 2009. 
11

 As early as 2009, before the parliamentary elections PM candidate Viktor Orbán in a speech, held in the small 

vilklage, Kötcse had already expressed his party’s illiberal intentions by saying: “[There is] a real chance that 

politics in Hungary will no longer be defined by a dualist power space. Instead a large governing party will emerge 

in the center of the political stage [that] will be able to formulate national policy, not through constant debates, but 

through a natural representation of interests.” Later in an interview on Hungarian public radio on 5 July 2013, 

elected Prime Minister Orbán responded to European Parliament critics regarding the new constitutional order by 

admiting that his party did not aim at producing a liberal Constitution. He said: “In Europe the trend is for every 

constitution to be liberal, this is not one. Liberal constitutions are based on the freedom of the individual and subdue 

welfare and the interest of the community to this goal. When we created the constitution, we posed questions to the 

people. The first question was the following: what would you like; should the constitution regulate the rights of the 

individual and create other rules in accordance with this principle or should it create a balance between the rights 

and duties of the individual. According to my recollection, more than 80% of the people responded by saying that 

they wanted to live in a world, where freedom existed, but where welfare and the interest of the community could 

not be neglected and that these need to be balanced in the constitution. I received an order and mandate for this. For 
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Law of Hungary, was passed by the Parliament on April 18, 2011.
12

 The Fundamental Law, 

which entered into force on January 1, 2012, supersedes the previous constitution (hereinafter 

1989 Constitution), which, in keeping with the requirements of democratic constitutionalism 

during the 1989–1990 regime change, comprehensively amended the first written Constitution of 

Hungary (Act XX of 1949). The Fundamental Law was drafted without regard to any of the 

elementary political, professional, scientific, and social debates. These requirements stem from 

the applicable constitutional norms and those rules of the House of Parliament that one would 

expect to be met in a debate concerning a document that will define the life of the country over 

the long term. Effectively, the debate took place with the sole and exclusive participation of 

representatives of the governing political parties. In its opinion, approved at its plenary session of 

June 17–18, 2011, the Council of Europe’s Venice Commission also expressed its concerns 

about the document, which was drawn up in a process that excluded the political opposition and 

professional and other civil organizations.
13

 According to the declaration set forth in Article B, 

the document seeks to maintain that Hungary is an independent, democratic state, governed by 

the rule of law, and furthermore (according to Article E), that Hungary contributes to the creation 

of European unity. In many respects, however, the document does not comply with standards of 

democratic constitutionalism and the basic principles set forth in Article 2 of the Treaty of the 

European Union TEU. 

 

The latest violation of these European values has been the Hungarian government’s shameful 

behaviour in the ongoing refugee crisis, leaving thousands of refugees to languish on fields and 

in the streets, forcibly herding others into squalid detention camps, and firing water cannons and 

teargas at refugees gathered against the razor wire fence it had herected first on its border with 

Serbia, and later with Croatia, another EU Member State as well. Viktor Orbán, styling itself as 

the defender of Europe’s ‘Christian civilization’ against an Islamic invasion managed to 

encourage other eastern European governments to follow his example violating EU norms. 

This new wave of anti-rule-of-law populism is a direct consequence of the continuous decline of 

the governing party’s popularity. The latest defeat in a by-election in the Sprint 2015 from the 

neo-Nazi Jobbik, the strongest opposition party signaled that the most serious political opponent 

to Fidesz in the 2018 election will come even further far right from Fidesz. This is the very 

reason Fidesz more and more fulfils the agenda of Jobbik, what they have already started before 

2010 with a lot of nationalistic, anti-Roma, and anti-Semitic policies. Unfortunately there are 

voters out there in Hungary who buy these values hostile to that of Europe. In May this year, a 

few days after many hundreds of refugees have drowned in the Mediterranean Viktor Orbán 

                                                                                                                                                                                           
this reason, the Hungarian constitution is a constitution of balance, and not a side-leaning constitution, which is the 

fashion in Europe, as there are plenty of problems there.” See A Tavares jelentés egy baloldali akció (The Tavares 

report is a leftist action), Interview with PM Viktor Orbán, 5 July 2013. Kossuth Rádió. 

<www.kormany.hu/hu/miniszterelnokseg/miniszterelnok/beszedek-publikaciok-interjuk/a-tavares-jelentes-egy-

baloldali-akcio> 

12
 For the ‘official’ English translation of the Fundamental Law, see 

<www.kormany.hu/download/7/99/30000/THE%20FUNDAMENTAL%20LAW%20OF%20HUNGARY.pdf> 
13

 See<www.venice.coe.int/docs/2011/CDL-AD(2011)016-E.pdf>. Fidesz’s counterargument was that the other 

parliamentary parties excluded themselves from the decision-making process with their boycott, except Jobbik, 

which voted against the document. 
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announced that ‘We need no refugees’, arguing that Europe does not need immigrants at all, and 

the European Union should be sealed and defended against intruders by the army, and should not 

overreach in its immigration and refugee policies, rather the member states should formulate its 

own policies and deal with its unwanted immigrants as it best sees fit. Needless to say, Jobbik 

warmly welcomed the PM’s statement. What makes this anti-immigrant hatred special in 

Hungary, is the fact that in the country in January 2014 only 1.4% of the population consisted of 

foreign nationals, in 2014 only 360 political refugees received permission to stay, and it has 

always been just a transit point for would-be immigrants, whose final destination isn’t Hungary 

but countries in Western Europe. On the other hand, since Fidesz’s victory in 2010 at least half a 

million Hungarians emigrated to Western Europe, who now work as ‘economic immigrants’ (as 

Orbán called those coming from Kosovo, Syria or Iraq) mostly in the UK, Germany, and Austria.  

In order to legitimate this policy against Hungary’s unwanted immigrants the government 

announced to held a ‘national consultation’. (A similar consultation was held in 2011 shortly 

before the enactment of the new Fundamental, the results of which have never been made 

public.) The government sent out eight million questionnaires to the voting-age population, in 

the expectation that one million will be filed and returned. Due to lack of legal requirement to 

make the responses public, they were seen again exclusively by government officials.
14

 

 
 

After this psychological preparation the government also tried to convince the public that the 

only way to enforce EU and protect both the Hungarian and the Schengen border of Europe is to 

build a 175-km long razor-wire fence along the entire border with Serbia, and later along the 

377-km long border with Croatia.
15

 In July the Parliament amended the asylum law, and adopted 

a National List of Safe Countries, considering Serbia as a safe third country for asylum-seekers 

(in contradiction with the clear position of the European Court of Human Rights and the 

Hungarian Supreme Court). These changes, which entered into force on 1 August accelerated the 

asylum proceedings rendering an ineffective one-instance judicial review with unreasonably 

                                                           
14

 To see the demagogy and populism behind the ‘consultation’, it is worth to quote all its twelve questions without 

any comments: “1. How important is the spread of terrorism as far as your own life is concerned? 2. In your opinion 

could Hungary become the target of terrorism in the next few years? 3. Do you agree that mistaken immigration 

policies contribute to the spread of terrorism? 4. Did you know that economic immigrants cross the border illegally 

and that lately their numbers have increased twentyfold? 5. Do you agree with the opinion that economic immigrants 

endanger the jobs and livelihoods of the Hungarian people? 6. In your opinion did Brussels' policies on immigration 

and terrorism fail? 7. Would you support the government in its effort to introduce stricter immigration regulations in 

opposition to Brussels? 8. Would you support a new regulation that would allow the government to place 

immigrants who illegally entered the country into internment camps? 9. In your opinion should those immigrants 

who illegally enter the country be returned to their own countries in the shortest possible time? 10. Do you agree that 

those economic immigrants who stay in Hungary should have to work to cover the cost of their keep? 11. Do you 

agree that the best means of combating immigration is to give economic assistance to the countries of origin of the 

immigrants? 12. Do you agree with the government that instead of allocating funds to immigration we should 

support Hungarian families and those children yet to be born?          

15
 The Serbian border was closed after the completion of the fence on 15 September, while the Croatian border on 16 

October.  
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short deadline resulted in the quasi-automatic rejection at first glance of over 99% of asylum 

claims (as 99% of asylum-seekers enter Hungary from Serbia)
16

.   

Another legislation, which came into effect on September 15 - by the time Hungary registered 

over 170.000 asylum claims – allowed for the construction of so-called transit zones, where 

immigration and asylum procedures are conducted. On September 15, when the border to Serbia 

was closed, two transit zones started to operate: one in Röszke and another in Tompa. The one in 

Röszke is a compound of approximately 50 smaller containers, which are integrated into the 

border fence.
17

  The introduced border procedure is a specific type of admissibility procedure, 

which can only be initiated if the applicant submitted the asylum claim in the transit zone. The 

inadmissibility decisions are delivered partly by judges appointed for a fixed term or by court 

clerks
18

 in less than an hour (!), and they immediately expel the rejected asylum seeker and order 

a ban on entry and stay for one or two years.
19

 In parallel with this regulation the law also 

amended the Criminal Code, creating new crimes, including illegally entering the country and 

damaging state property, such as the fence. Under basic definition these criminal acts are 

punishable by up to three years imprisonment, but in aggravated cases sentences can increase up 

to 20 years to life imprisonment. According to Article 31 of the 1951 Geneva Convention 

relating to the Status of Refugees a substantive decision on the asylum claims is a prerequisite 

for the determination the culpability of asylum-seekers. In other words, the adjudication of the 

asylum claim should precede any criminal procedure.
20

  

The same amendments also entitled the government to declare the ‘state of migration 

emergency’, if more than 500 migrants seek asylum per day for a month, or if 2000 migrants are 

in transit camps for a week, or if migrants riot anywhere in the country
21

. The emergency 

situation entitles the government to send soldiers to guard the borders, fully armed, to use dogs, 

rubber bullets, and teargas in addition to the police, which is normally authorized to do that.
22

 An 

                                                           
 
17

 The transit zones are only able to register a maximum of 100 asylum claims per day. On 15-16 September only 

185 asylum-seekers were allowed to enter the transit zones, while in Röszke many hudreds of others – manly Syrian 

war refugees – were waiting outside without any services provided by either the Serbian or the Hungarian 

authorities. See No Country for Refugges – New Asylum Rules Deny protection to Refugees and Lead to 

Unprecedented Human Rights Violations in Hungary, Information Note of the Hungarian Helsinki Committee, 18 

September 2015. http://helsinki.hu/en/no-country-for-refugees-information-note.  
18

 Menekültügyi válsághelyzetben a bíróságok [Courts in refugee crisis situation], Eötvös Károly Intézet, 2015. 

október 19. 

http://ekint.org/ekint_files/File/menek%FClt%FCgyi%20v%E1ls%E1ghelyzetben%20a%20b%EDr%F3s%E1gok_e

lemz%E9s_okt19_final.pdf 
19 On 21 September 9 people were expelled for 1 year, three people for 2 years. (8 men, 4 women, 4 Syrians, 3 

Afghanis, 2 Albans, 1 from Bangladesh, 1 from Algeria, and 1 from Pakistan. They came illegally through Roszke, 

climbing underneath or over the fence or through a cut that was done by others, previously. All decisions are final, 

were translated to the asylum-seekers’ mother tongue.  
http://vs.hu/kozelet/osszes/tiltott-hataratlepes-miatt-tizenket-embert-utasitottak-ki-hetfon-

0921?utm_source=hrkrs&utm_medium=rss&utm_campaign=main 
20

 See http://helsinki.hu/en/tightening-criminal-rules-targeting-refugees 
21

 On the very first days of its effect the government declared the ’state of migration emergency’ for two counties 

(Bács-Kiskun and Csongrád) bordering Serbia for half a year, renewable for another half a year if necessary. Three 

days later three other counties (Baranya, Somogy, and Zala) bordering with Croatia, as well as another (Vas) having 

no immidiate Schengen border were also included.  
22

 On 18 September 2015 the police used rubber bullets and teargas against migrants assembled at the Serbian side 

http://helsinki.hu/en/no-country-for-refugees-information-note
http://vs.hu/kozelet/osszes/tiltott-hataratlepes-miatt-tizenket-embert-utasitottak-ki-hetfon-0921?utm_source=hrkrs&utm_medium=rss&utm_campaign=main
http://vs.hu/kozelet/osszes/tiltott-hataratlepes-miatt-tizenket-embert-utasitottak-ki-hetfon-0921?utm_source=hrkrs&utm_medium=rss&utm_campaign=main
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amendment to the Law on the Police the police is authorized to enter any house in Hungary 

without a warrant, searching for illegal migrants.  

 

The fence and the new laws not only violate Fidesz’s own Fundamental Law, which does not 

regulate this emergency situation, and does not allow to use the army within the country except 

in an emergency situation prescribed in the constitution,
23

 but also international treaties, 

especially Article 31 of the Geneva Convention of 1951 signed by Hungary, and at least three 

different EU law: a) the 2006 EU regulation requires “[b]order checks should be carried out in 

such a way as to fully respect human dignity”
24

; b)  the 2013 EU Asylum Directive requires 

“standards for the reception of applicants that will suffice to ensure them a dignified standard of 

living”
25

; and c) under the EU’s Dublin III Rules, “Member States shall not hold a person in 

detention for the sole reason that he or she is an applicant [for asylum].”
26

 

 

These new measures were criticized both by national and international actors. More 150 

Hungarian attorneys at law created a Facebook-group, which argued in a proclamation that “the 

legal measures the Hungarian government has just introduced are going to be insufficient. The 

Hungarian judiciary is not an immigration authority. It is incapable of dealing with this amount 

of cases under such conditions. Impartial, just and equitable decisions are severely threatened by 

the new legislation”. The lawyers state that the new legislation constitute a direct breach of 

treaties signed by Hungary, the directly applicable EU law, the Hungarian constitution and 

principles of rule of law. Their main concerns regarding the lawfulness and constitutionality of 

the regulation are as follows: juveniles will not receive the same protection in these proceedings 

as Hungarian or any other juveniles do in the normal procedures; the defendant will not receive 

the indictment and the judgment in his or her mother tongue; the defendant will be put to “house 

arrest” in a refugee camp where he or she will be deprived of the rights even arrested people 

have in the Hungarian legal system (meeting the attorney, phone calls); even the identity of the 

defendant can be uncertain but the court has to act anyway; the documents will be delivered to 

the defense counsel so the defendant might not receive the documents of his or her own case; in 

cases where otherwise the court would sit as a panel of three there will be a single judge; people 

caught in the act of the border crossing will receive a treatment only convicted criminals do and 

                                                                                                                                                                                           
of the fence near Röszke hurting not only migrant, but also foreign journalists. Former PM of Hungary, Ferenc 

Gyurcsány accused the government that the attack was provoked by the police, which opened the fence inviting 

migrants to enter to Hungarian soil, where they have beaten them up. 

https://www.youtube.com/watch?app=desktop&persist_app=1&v=4bfPcYm5rfQ. After an internal meeting of 

Fidesz’s parliamentary fraction, MPs reported to the press that Orbán told them he wanted Hungarians to experience 

‘first hand’ the seriousness of the migration situation, and this is why he allowed it to become grave and desperate at 

Keleti railway station and in other places in the country earlier in September. Press report about the Fidesz fraction 

meeting in Velence held on 16-17 September: http://vs.hu/kozelet/osszes/orban-a-menekultvalsag-a-kellemetlen-

ugyekrol-elterelte-a-figyelmet-0920#!s53     
23

 About the unconstitutionality of the use of army see Cs. Tordai, Honvédek a menekültek ellen? [Soldiers against 

refugees?], Így írnák mi. Átlátszóbolg, 26 August 2015. http://igyirnankmi.atlatszo.hu/2015/08/26/honvedek-a-

menekultek-ellen/ 
24

 http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32006R0562&rid=5 
25

 http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32013L0033&from=EN 
26
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will be deprived of their rights as asylum-seekers. 

Consequently, the attorneys ask their colleagues working as judges and prosecutors upon 

noticing the anomalies to refer these cases to the Constitutional Court and the European Court of 

Justice.
27

  

 

Among the international critics one of the harshest was that of the UN High Commissioners for 

Human Rights. Zeid Ra’ad Hussein deplored the xenophobic and anti-Muslim views that appear 

to lie at the heart of current Hungarian Government policy, and which were reflected in a 

blatantly xenophobic Government poster campaign earlier in the year. “The package of measures 

brought in is incompatible with the human rights commitments binding on Hungary. This is an 

entirely unacceptable infringement of the human rights of refugees and migrants. Seeking 

asylum is not a crime, and neither is entering a country irregularly.” - the High Commissioner 

said.
28

 

 

After an Austrian court, which deemed Hungary as a non-safe third country for asylum-seekers, 

also the European Court of Human Rights decided to apply Rule 39 (interim measures) of the 

Rules of Court temporarily and asked for factual information from the Austrian Government in a 

case concerning a Syrian national facing removal from Austria to Hungary. Interim measures are 

urgent measures which, according to the Court’s well-established practice, apply only where 

there is an imminent risk of irreparable harm. Such measures are decided in connection with 

proceedings before the Court without prejudging any subsequent decisions on the admissibility 

or merits of the case in question.
29

 

 

Among European leaders, it was Chancellor Werner Faymann, who has gone farthest in 

criticizing Hungary’s, and particularly PM Orbán’s stance comparing it to that of European 

fascists: "Refugees put on trains in the belief they are going somewhere else entirely brings back 

memories of the darkest period of our continent.” – said Faymann in an interview with 

Germany’s Spiegel magazine
30

.  

 

On 22 September the Hungarian Parliament with the votes of Fidesz and Jobbik enacted a 

resolution titled ‘Message to the leaders of the European Union’, “whose irresponsible policies 

are responsible for the death of people.” The resolution was submitted by seven Fidesz and two 

Christian Democratic politicians. The text, without naming clearly refers to the German 

cancellor, Angela Merkel by saying: “We must declare that every European politician who 

encourages the immigrants with the hope of a better life to leave everything behind, to imperil 

their lives, and to begin their journey toward Europe is irresponsible.” The document, speaking 

in the name of all Central European countries, goes on to say that they “cannot be the injured 

party as a result of the mistaken policies of Brussels.” Furthermore, they have “the right to 

                                                           
27

 https://www.facebook.com/permalink.php?story_fbid=1468108746829248&id=1468058366834286 
28 Hungary violating international law in response to migration crisis: Zeid Ra’ad Al Hussein, Sep 17, 2015. press-

info@ohchr.org 
29

 See http://blog.atlatszo.hu/2015/09/az-emberi-jogok-europai-birosaga-rendkivuli-eljarasban-tiltotta-meg-egy-szir-

menekult-magyarorszagra-kuldeset-ausztriabol/ 
30

 http://www.spiegel.de/politik/ausland/werner-faymann-ueber-ungarn-fluechtlingspolitik-erinnert-an-holocaust-a-

1052448.html 
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defend [their] culture, language, [and] values.” Therefore they “call on the leaders of the 

European Union to listen to the voice of the people. Get their senses back and defend Europe and 

the European citizens.” 

 

The accusation of EU leaders in the resolution is hypocritical, since the Hungarian government – 

together with its Central European counterparts - in the last month has blocked proposals of the 

European Commission to reforms the EU’s immigration and asylum systems by introducing a 

new system of mandatory burden sharing, in which all member states would agree to take in a 

quota of the refugees, determined on the basis of the country’s size and wealth. Hungary, who 

has led a coalition of Central European stated – alongside the UK – in opposing it, now is 

complaining about the failing of the EU reforms.  

 

Talking on behalf of Central European countries by the Hungarian Parliament isn’t totally 

unfounded, since the governments of the so-called Visegrád countries seem to support Viktor 

Orbán’s zero tolerance approach regarding refugees. Poland’s new president, Andrzej Duda also 

has complained about ‘dictates’ from the European Union to accept migrants flowing onto the 

Continent from the Middle East and Africa, and Slovakia’s prime minister, Robert Fico said, his 

country will accept only Christian refugees as it would be a ‘false solidarity’ to force Muslims to 

settle in a country without a single mosque.
31

 Also the Czech Republic’s Europe minister, Tomas 

Prouza, described the quotas idea as ‘nonsensical.’
32

 

 

This united front of the Visegrád Group has been broken on 22 September when at a meeting of 

the European Union’s interior ministers, which called for relocating 120,000 refugees throughout 

the 28 Member States, Poland accepted the quotas
33

. The Czech Republic, Slovakia and Hungary 

joined by Romania voted against accepting mandatory quotas. Czech President Milos Zeman 

said: “Only the future will show what a mistake this was.”
34

 Robert Fico, PM of Slovakia was 

even harsher by saying: “I would rather go into infringement than accept the quotas.”
35

 Hungary 

also voted against the plain PM Orbán contending that forcing a country to accept refugees 

amounted to ‘moral imperialism’, but he also added that Hungary would be willing to accept a 

                                                           
31

 See Rick Lyman, ’Eastern Bloc’s Resistance to Refugees Highlights Europe’s Cultural and Political Divisions’, 

The New York Times, Sept. 12, 2015. 
32
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33
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34
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35
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23, 2015. 
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voluntary quota, if his proposal submitted at the EU summit on 23 September are accepted.
36

 The 

six points of his plan are as follows: (1) EU countries should offer help to Greece in defending its 

own borders. (2) Determination of asylum status should be determined outside of the Schengen 

borders. (3) The European Union should draw up a list of safe countries. (4) In order to gain 

additional monies each member state should raise its contribution to the EU budget by 1% while 

they should reduce their expenses by 1%. This would produce three billion euros. (5) Certain 

countries should create ‘special partnership agreements’. For example, such a partnership could 

be developed between Turkey and Italy. (6) The refugees should be distributed worldwide to 

ease the pressure on Europe.
37

 

 

As it was expected, the summit vetoed Orbán’s main idea of a common defense of Greece’s 

border, instead they opted to strengthen Frontex, an agency whose mission “promotes, 

coordinates and develops European border management in line with the EU fundamental rights 

charter applying the concept of integrated border management.” The summit also rejected the 

suggestion to set up ‘hot spots’ outside of the EU borders, to create an official EU list of safe 

countries, and to determine worldwide quotas. Moreover, due to Hungary’s behavior, there were 

recommendations for the EU to use the strongest sanction against a Member State, Article 7 of 

the Treaty. The London Office of Amnesty International proposed the European Commission to 

submit a reasoned proposal to the European Council to activate the preventive mechanism 

foreseen under Article 7(1) TEU, in the light of the evidence of “a clear risk of a serious breach 

of the values referred to in Article 2 TEU”, including "the respect for human dignity... and 

respect for human rights"
38

. Also the Liberal faction ALDE of the European Parliament – 

supported by Greens, far-left parties and Italy’s Five Star Movement - “given the dramatically 

worsening situation of fundamental rights in Hungary, most recently illustrated by the laws 

which grant the police the right to search for immigrants in people’s homes without authorized 

permission and allow the army to use force against refugees” demanded in the Parliament’s civil 

liberties, justice and home affairs committee (LIBE) that the European Parliament starts the 

article 7.1 procedure against Hungary for its behavior towards refugees.
39

 The move was blocked 

by the two big parties, who instead voted for a Socialist proposal to request that the Commission 

follow through on a June request that it “present a proposal to establish an EU mechanism on 

democracy, rule of law and fundamental rights”. On 6 October, 2015 the Commission sent a letter 

to the Hungarian government, in which they ask information about the recent amendments adopted 

by the Hungarian Parliament in July and September 2015, relating in particular to the law on asylum, 

the penal code, the law on criminal procedure, the law on the border, the law on the police and the 

law on national defense in order to allow the Commission's services to finalize the examination of 

their compatibility with EU law, in particular with the EU asylum and borders acquis and the Charter 

of Fundamental Rights. The Commission’ preliminary assessment revealed a number of concerns and 

questions on substance and implementation.
40
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37
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Although there are signs of another East-Central Europe not only with refugee-friendly 

politicians, such as Andrej Siska, the President of Slovakia, but with a lot of solidarity by the 

civil society
41

, the bulk of public opinion in these countries is either silent or hostile towards 

immigrants. Whereas 96% of Germans approve in principle of taking in refugees (and 59% 

support even more) 71% of Czechs are against taking any.
42

 Also in Hungary a recent survey 

shows the majority (55%) rejects the proposition that the country, according to her ability, should 

accept a number of refugees, and only roughly four out of ten respondents (37%) evince support 

for the quota system.
43

 Even less, one out of ten Hungarians would like to have any refugees 

settle among themselves. 41% of the respondents agree with the option to use weapons to defend 

Hungary from refugees. In accordance with this, in September 40% of those asked answered yes 

to the question, “if it had been up to you whether to build the fence along the Serbian-Hungarian 

border, then what would you have decided?” This result is especially surprising considering the 

responses to the question: “How do you think, is the fence that is being built along the Serbian-

Hungarian suitable for stopping refugees?”. In July 46% said it is not at all suitable, and 21% not 

very, while in September these figures even increased to 56 and 22 % respectively. According to 

another survey 2/3 supported the idea of the fence, and 79% suggested even harsher measures 

than those of the government.
44

 Another seeming contradiction that while 66% of the 

respondents realized that what Viktor Orbán is doing is harmful to the country’s image, in the 

same period, between June, when the refugee crisis started to escalate, and September 2015, 

Fidesz won 300.000 supporters with its militants stance towards migrants,
45

 and its popularity 

has been increased from 28 to 32%, while the government’s confidence index has been raised 

from 36 to 43%.
46

 In other words: a large part of the Hungarian population do not care about the 

country’s reputation, or at least finds the ‘freedom fight’ of the PM against Europe more 

important.  

 

What is this ‘freedom fight’ all about? It is a cultural war. In the beginning of the refugee crisis 

the government started a nationwide billboard campaign, saying among other things: “If you 

come to Hungary, you must respect our culture”. At first sight it looked that the addressees are 

migrant, but since the slogans were only in Hungarian, they were addressed first of all to 

Hungarians who do not agree with the Viktor Orbán, who in the beginning the crisis claimed that 

“Christian culture is the unifying force of the nation… [and] Hungary will either be Christian or 

not at all.”
47

 In another speech held in early September Orbán went further by stating that: “The 
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41
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Christian-national idea and mentality will regain its dominance not just in Hungary but in the 

whole of Europe.” This new era should follow ‘the age of liberal blah blah,’ because the origin 

of the mass migration and the consequent refugee crisis is ‘the crisis of liberal identity’: “For 

years we have told them that 'the world is a global village' ... we have talked about universal 

human rights to which everybody is entitled. We forced our ideology on them: freedom is the 

most important thing, we said. We bombed the hell out of those who didn't accept our 

ideology.... We created the Internet, we declared the freedom of information, and we told them 

that every human being should have access to it. We sent them our soap operas. They watch 

what we do.... We sent our TV stars into their homes.... they now think that our virtual space is 

also their space and that in this virtual space everybody can meet anybody else. ... These people, 

partly because of our culture lent to them or forced upon them, are no longer tied to their own 

land and to their past.”
 48

 

 

In the end of September new governmental posters appeared on the streets of Budapest, claiming 

that “The people decided, we must defend our country.” Even though the people of Hungary 

were not really asked about the cruel treatment of the refugees, not only the governing party’s 

but also Orbán’s personal popularity as a ‘captain of border-protection’
49

 of both Hungary and 

the entire Europe, mainly against the will of European Union as a ‘freedom fighter’ has grown 

substantially within the country.
50

  

 

* 

 

In 1989, Fidesz and Viktor Orbán together with SZDSZ (the Alliance of Free Democrats) played 

a crucial role in avoiding a kind of semi-presidential system with a former communist president 

by not signing the agreement of the National Roundtable and by initiating a successful 

referendum on the process to elect the president. Following Fidesz’s election victory in 2010, 

many argued that Orbán was willing to introduce a presidential system in order to concentrate 

power in the hands of the presidency. Others claimed that Orbán would not want a presidential 

system since he prefers a system containing checks and balances against the executive.
51

 

Proponents of Fidesz, such as Béla Pokol, argued that Fidesz’s new constitutional system 

envisages the Westminster parliamentary model, in which the “winner takes all” and where the 

principle of the unity of power prevails. In my view, the Westminster model also works with 

checks and balances, even if different from that of a presidential system. Therefore one cannot 

treat Fidesz’s new constitutional system as a monistic democracy, which just gives priority to 
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democratic decision-making over fundamental rights.
52

 The institutional arrangement of this 

model is best embodied by the British doctrine of parliamentary sovereignty, which does not 

entail the usual institutional elements of a dualist democracy, such as strong judicial review. By 

contrast, the new Hungarian constitutional system has kept these institutional arrangements, such 

as the Constitutional Court, but deprived them of their power. They also kept the mixed electoral 

system, but made it more majoritarian. 

 

Consequently, the new Hungarian constitutional system does not fit into any of the models of 

government, all of which are based on a different concept of separation of powers. The more 

traditional models of government forms are based on the relationship between the legislature and 

the executive. For instance, Arendt Lijphart differentiates between majoritarian (Westminster) 

and consensual models of democracy, the prototype of the first being the British, while that of 

the second being the continental European parliamentary and U.S. presidential systems.
53

 

Giovanni Sartori discusses presidentialism and semi-presidentialism, as well as two forms of 

parliamentarism—namely, the premiership system in the United Kingdom, Kanzlerdemokratie in 

Germany, and the assembly government model in Italy.
54

 Besides the Westminster and U.S. 

separation of powers systems, Bruce Ackerman uses the constrained parliamentarism model as a 

new form of separation of powers, which has emerged against the export of the American system 

in favor of the model of Germany, Italy, Japan, India, Canada, South Africa, and other nations, 

where both popular referendum and constitutional courts constrain the power of the parliament.
55

 

Hungary between 1990 and 2010 belonged to the consensual and constrained parliamentary 

systems, close to the German Kanzlerdemokratie. But the 2011 Fundamental Law abolished 

almost all possibility of institutional consensus and constraints on parliamentary power, and the 

system has since moved towards an absolute parliamentary sovereignty model, without the 

cultural constraints of the Westminster form of government. Not to mention the fact that in the 

last few decades, the traditional British model of constitutionalism has also changed drastically 

with the introduction of a bill of rights by left-of-center governments (and opposed by right-of-

center opposition parties) in Canada (1982), New Zealand (1990), the United Kingdom (1998), 

the Australian Capital Territory (2004), and the State of Victoria (2006). Unlike the traditional 

Commonwealth model of constitutionalism, this codified bill of rights limits legislation, even 

though the legislature still enjoys the final word.   

 

The biggest change to the absolute parliamentary sovereignty system occurred in the United 

Kingdom after 1998, and some even talk about the “demise of the Westminster model.”
56

 The 

greatest deviation from the system of unlimited parliamentary sovereignty was the introduction 

of judicial review. In just over two decades, the number of applications for judicial review nearly 

quadrupled to over 3,400 in 2000, when the Human Rights Act of 1998 came into effect in 
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England and Wales.
57

 The Human Rights Act has a general requirement that all legislation 

should be compatible with the European Convention on Human Rights. This does not allow U.K. 

courts to strike down, or ‘disapply,’ legislation, or to make new law. Instead, where legislation is 

deemed to be incompatible with Convention rights, superior courts may make a declaration of 

incompatibility (under section 4.2). It is then up to the government and Parliament to decide how 

to proceed. In this sense the legislative sovereignty of the British Parliament is preserved. Some 

academics argue that, although as a matter of constitutional legality, Parliament may well be 

sovereign, as a matter of constitutional practice it has transferred significant power to the 

judiciary.
58

 Others go even further to argue that although the Human Rights Act of 1998 is 

purported to reconcile the protection of human rights with the sovereignty of Parliament, it 

represents an unprecedented transfer of political power from the executive and legislature to the 

judiciary.
59

 

 

Besides the Commonwealth countries mentioned, a similar new model has emerged in Israel, 

where the Basic Law on occupation, re-enacted in 1994, contains a “notwithstanding” provision, 

similar to the Canadian law. This new model of Commonwealth constitutionalism is based on a 

dialogue between the judiciary and the parliament.
60

 However, comparative constitutional studies 

conclude that parliamentary sovereignty tends to be increasingly restrained, either legally or 

politically, and that the last few decades have witnessed a narrowing scope for the exercise of 

traditional constituent power conceived as unrestrained, as the sign of the ‘will of the people,’ 

even in cases of regime change or the establishment of substantially and formally new 

constitutional arrangements.
61

 In contrast to these new trends, in the Hungarian constitutional 

system, the parliamentary majority decides every single issue without any control mechanism, as 

the independence of both the ordinary judiciary and the Constitutional Court has been liquidated. 
 

Lessons from Hungary’s Backsliding to Illiberal Democracy 

Explanations  
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Since the new constitutional order has weakened checks and balances and guarantees of 

fundamental rights, the new Hungary (not even a Republic in its name anymore) cannot be 

deemed a liberal democracy. 

 

The main reasons for the turn of constitutionalism are as follows: 

 

(a) Historically, in Hungary, as in other East-Central European countries there were some 

unexpected moments of quick flourishing of liberal democracy followed by an equally quick 

delegitimization of it. First between the 1860-70s and the end of the 19
th

 century, second after 

WWI, except in Hungary, where the short liberal democratic period led by Mihály Károlyi was 

soon followed by the red terror of commune, and white terror of the right wing. The third such 

short moment occurred after 1945, especially in Czechoslovakia and Hungary till the communist 

parties’ take over in 1948. And fourthly after 1989, when liberal democracy again seemed to be 

the ‘end of history’.
 62

 

 

Some elements of a representative system existed before World War II, after Governor Horthy 

consolidated his regime, with strong nationalism and anti-Semitism, and without any kind of 

human rights culture. According to the political theorist István Bibó, who also served as Minister 

of State in the government of Imre Nagy during the Hungarian revolution of 1956, pre–World 

War II Hungary was a prime example of a ‘deformed political culture,’ where 

nationhood had to be made, re-fashioned, fought for and constantly protected not 

only from the predations of imperial powers but also from the indifference and 

fluctuating sense of national identity as a part of the people themselves.
63

 

During the 1920s and 1930s, when Hungary had a far-right government that flirted seriously 

with fascism, Miklós Horthy governed not only as admiral without a sea, but also as a regent 

without a king. Horthy relied for some of his authority on his public reverence for the Holy 

Crown, with which he associated himself whenever possible. He also organized a major national 

celebration for the Crown in 1937 and took full propaganda advantage of touring the country 

with the Crown in an open train. While he himself could not claim the title of king, he appeared, 

nonetheless, in the place of a king governing the country with a toxic mix of nationalism, 

xenophobia, and disrespect for basic legality and constitutionalism. This means that Hungary had 

never before had a democratic system, similar to the one of the Third Republic between 1990 

and 2010. 

 

As surveys on the links between modernization and democracy show, the society’s historic and 

religious heritage leaves a lasting imprint.
64

 According to these surveys, the public of formerly 

agrarian societies including Hungary emphasize religion, national pride, obedience, and respect 

for authority, while the publics of industrial societies emphasize secularism, cosmopolitanism, 
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autonomy, and rationality.
65

 Even modernization’s changes are not irreversible: economic 

collapse can reverse them, as happened during the early 1990s in most former communist states, 

including Hungary. These findings were confirmed by another international comparative study 

conducted by researchers of Jacobs University in Bremen and published by the German 

Bertelsmann Foundation.
66

 According to the study, which examined 34 countries in the EU and 

the OECD, Hungary has had a low level of social cohesion ever since the postcommunist 

transformation, ranked at 27
th

, between Poland and Slovakia. Social cohesion is defined as the 

special quality with which members of a community live and work together. The survey 

covering the period between 1989 and 2012 showed that Hungary’s position has not changed 

significantly over the years. The country lay in the bottom third of the list except between 1996 

and 2003, when it sank to the group of countries with the lowest level of cohesion in the survey. 

According to the current report, Hungary is in the fourth tier. “It ranks in the bottom tier for 

perception of fairness as well as for solidarity and helpfulness. Hungary is in the middle tier for 

acceptance of diversity and respect for social rules, and it ranks as high, in the second tier, for 

identification with the nation,” the report said. 

 

Another study conducted in 2009 within the Pew Global Attitudes Project showed that 

dissatisfaction with the state of democracy after twenty years of the transitions is widespread 

within Eastern and Central Europe.
67

 Majorities in many countries are unhappy with the way 

democracy is working, amounting to more than three out of four in Hungary.
68

 As a result of this 

dissatisfaction, only a slight majority (56 percent) still approves the change to a multiparty 

system, as opposed to the 18 percent higher approval rate in 1991.
69

 Owing to the existential 

instability in the countries of Eastern and Central Europe, even though democratic institutions 

and freedoms may be as important as in Western Europe, prosperity, a strong economy, and 

strong leaders are more important than democracy or democratic government. In Hungary, more 

than 7 in 10 (73 percent) say they would prefer a strong economy.
70

 But strong economy does 

not necessarily means capitalism, as the support of capitalism in Hungary between 1990 and 

2009 has been dropped from 80 to 40%, which is an even stronger decrease than that of 

democracy (from 74 to 56%). Concerning the preference between a democratic government and 

a strong leader, the majorities in Western Europe and in three Central European countries (Czech 

Republic, Slovakia, and Poland) prefer the former, while Eastern Europe and Hungary the latter. 

The ratio in Hungary is 49:42.
71

 Unfortunately, the results are not better among young Hungarian 
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university students either. Only 39 percent of students feel that democracy is the best model of 

governance, 28 percent do not see any difference between democracy and dictatorship, and 33 

percent prefer dictatorship to democracy.
72

  

 

 

The 2009 Pew Global Attitudes report also suggested that intolerance was greater in Eastern 

Europe than in Western Europe: Asking whether those surveyed agreed or disagreed that it is 

‘good to have different races, religions, and cultures’ in society, Pew found that a higher 

percentage of respondents said no in Eastern Europe than in countries such as France, Britain, 

Spain, and Germany. But when Pew’s researchers drilled down to perceptions of specific groups, 

they encountered different results. Only 15 percent of Czech respondents, 13 percent of 

Ukrainian respondents, and 29 percent of Hungarian respondents held unfavorable views of Jews 

(the most controversial minority group in that region). Meanwhile, 27 percent of British 

respondents and 46 of Spanish respondents copped to unfavorable views of Muslims, whereas 26 

percent of French respondents said they had unfavorable views of North Africans. In other 

words, Western European respondents looked more tolerant in theory, but when pressed on the 

groups they were most sensitive about, they appeared just as prejudiced, if not more prejudiced, 

than Eastern Europeans. The broader question may have failed to bring to mind the particular 

group to which they felt most hostile. None of this is to say that the idea of greater xenophobia in 

Eastern Europe isn’t plausible: In addition to the abundance of historical and anecdotal evidence, 

some of the causes of xenophobia that social scientists have identified point to the problem being 

more pronounced in Eastern Europe.
73

 

 

As another survey has shown, one of the factors is the history of migration in a country. This 

means that more experience with open borders tends to produce greater ease about migration. 

While Western European countries have been immigration targets for centuries, and experienced 

high immigration rates for much of the 20th century, Eastern European countries have rarely 

been magnets for migrants, and spent much of the second half of the 20th century with their 

borders closed thanks to the Cold War.
74

  

 

The failure of the postcommunist threats to democratic development, both in Slovakia under the 

Meciar government (1994–1998) and in Poland under the Kaczynski government (2006–2007) 

demonstrate the higher commitment of the Slovaks and the Poles towards democratic values.
75

 

Another question is, taking into account this dissatisfaction of Hungarians with the democratic 

and economic transition, can Hungary be considered a failed nation, and if so, what are the main 
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reasons for this failure? Daron Acemoglu and James A. Robinson, in their popular book Why 

Nations Fail,
76

 argue that it is not geography, disease, or culture that explains why some nations 

develop and others do not, but rather the intimate connection between political and economic 

institutions— economic institutions being the most important factor in this respect—and the 

political institutions determining the character of the economic ones, and how these economic 

and political institutions are shaped in response to external factors and contingencies.
77

 In this 

regard, one might argue that the political institutions established after the transition of 1989–

1990 failed to develop corresponding economic elements, meaning that the political institutions 

did not fulfill their task. The reason for this may be summed up in the words of Ralf Dahrendorf: 

“It takes six months to replace a political system, six years to transform an economic system, and 

60 years to change a society.” 

 

Social psychologists in Hungary claim that the Hungarian history is full with failures which is 

also reflected in the national anthem
78

, therefore the self-image of Hungarians is basically 

negative.
79

 Hungary was on the losing side of both World War I and World War II. The victim 

narrative claims that the country has always been a noble and helpless victim of the malevolent 

forces of history, for instance by the Trianon Treaty of 1920, in which Hungary lost two-third of 

its territory. The fact that the right-wing governments elected by Hungarians voluntarily joined 

the losing side, and that Hungary was responsible for a lot of wrongdoings, for instance for the 

speedy deportation of more than half a million Hungarian citizens of Jewish origin to Auschwitz 

has been never mentioned.
80

  

 

The many historical fiascos since the middle ages caused a feeling of inferiority Adler sense, 

which made it necessary of looking for a father figure within the meaning of Freud’s father 

complex. These ’Führers’, such as Rákosi, Kádár and also Orbán in the post-WWII history of the 

country were able to treat the members of the society like their children, and this parent-child 

transaction made it possible for PM Orbán since 2010 to manipulate people with his 

government’s very effective campaigns through the loyal media and convince them to follow his 
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lead sometimes even against their best interest.
81

 The signs of such a parent-child transaction was 

for instance Orbán’s attitude towards the paramilitary far right Hungarian Gárda promising them 

a slap in the face, or treating all their critics as paid agents of enemy powers. This can also be a 

part of the explanation, why the majority of Hungarians identified herself with the government’s 

attitude during the refugee crisis. The description of this phenomenon of despotic protectors of 

the people against their fears goes back to Plato’s ’The Republic’, in which he warned that a 

’towering despot’ will inevitably rise in any democracy to exploit its freedoms and seize power 

formenting fear and representing himself as the protector, just like Orbán did during the refugee 

crisis.
82

 

 

      (b) Even though the transition to democracy in Hungary was driven by the fact that a large share 

of the population gave high priority to freedom itself, one of the legacies of the mild version of 

socialism with the toleration of private businesses, relative social security, no unemployment in 

the Kádár-regime (“the happiest barrack in the camp”) from the 1960s onwards, was that people 

expected the new state to produce speedy economic growth, with which the country could attain 

the living standards of neighboring Austria overnight, without painful reforms. In other words, 

one can argue that the average Hungarian pursued the West in 1989, though not so much in terms 

of the Western economic and political system, but rather in terms of the living standards of the 

West. Claus Offe predicted the possible backsliding effect of the economic changes and decline 

in living standards, saying that this could undermine the legitimacy of democratic institutions 

and turn back the process of democratization.
83

 This failure, together with the emergence of an 

economically and politically independent bourgeoisie, the accumulation of wealth by some 

former members of the communist nomenclature, unresolved issues in dealing with the 

communist past, the lack of retributive justice against perpetrators of grave human rights 

violations, and a mild vetting procedure and lack of restitution of the confiscated properties, were 

reasons for disappointment. 

 

(c) Without the tradition of a state governed by the rule of law in Hungary, some kind of 

legalism has maintained a strong presence since the Dual Monarchy with Austria, which has 

helped to build the institutional framework of a constitutionalism after the transition. But this 

institutional development does not mean that the other levels of legalism—the state–citizen and 

the citizen–citizen interactions—have also changed. At the state-citizen level, corruption and 

bribery still display a general problem with rule-of-law values, while the weakness within 

citizen–citizen interactions prevents the emergence of a strong civil society.
84

 Constitutionalism 
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eroded as a result of this disequilibrium among the different levels of rule of law, which 

remained present after the transition.   

According to a similar argument, the prospects for democracy in Hungary (and the other newly 

independent states of Central and Eastern Europe) following the 1989–1990 transition were 

diminished by a technocratic, judicial control of politics, as well as the loss of civic 

constitutionalism, civil society, and participatory democratic government as a necessary 

counterpoint to the technocratic machinery of legal constitutionalism.
85

 This concept argues that 

the legalistic form of constitutionalism (or legal constitutionalism), while consistent with the 

purpose of creating the structure of the state and setting boundaries between the state and 

citizens, jeopardizes the development of participatory democracy.
86

 In other words, this view 

suggests that legal constitutionalism falls short, reducing the Constitution to an elite instrument, 

especially in countries with weak civil societies and weak political party systems that undermine 

a robust constitutional democracy based on the idea of civic self-government.
87

 

 

The concept of civic or participatory constitutionalism is based on ‘democratic constitutionalism’ 

(James Tully), emphasizing that structural problems in new democracies include the relative 

absence of institutions for popular participation, which is also related to ‘counterdemocracy’ 

(Pierre Rosenvallon), as well as robust institutional linkage of civic associations and citizens 

with formal politics. Critics of this approach say that it does not sufficiently take into account the 

rise of populism and the lack of civic interest in constitutional matters, the elite disdain for 

participatory institutions. Moreover, the approach does not account for the increasing irrelevance 

of domestic constitutionalism resulting from the tendencies of Europeanization and 

globalization, especially the internationalization of domestic constitutional law through the use 

of foreign and international law in constitution-making and constitutional interpretation, the very 

topic of this paper.
88

 

 

In discussing the relationship between legal and civic constitutionalism, or constitutional law and 

constitutional culture, one has to investigate the question of how far (constitutional) courts stand 

apart from the society in different legal systems. This question is highly relevant in the new 

democracies of East-Central Europe, including Hungary. The very notion of the “counter-

majoritarian difficulty,” termed by Alexander Bickel, presupposes that courts stand apart from 

society, which is called the canonization of courts.
89

 This means that judges usually decide cases 

according to their beliefs and values, using the legalistic form of constitutionalism, and 

producing constitutional law. Many of these decisions do not correspond with the constitutional 
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culture of non-judicial actors, most importantly, the people. Some cases were decided on a 

legally correct basis, even though the general public opposed the decisions. This happened in 

1990 when the Hungarian Constitutional Court abolished capital punishment on the basis of the 

Constitution’s human dignity clause, despite the fact that most Hungarians favored the death 

penalty. Other decisions were wrongly decided according to the current view of both 

constitutional lawyers and ordinary citizens. In a decision by the Hungarian Constitutional Court 

in 2008, the judges declared the institution of registered partnership for heterosexual partners as 

unconstitutional. Legal scholarship overwhelmingly identifies this decision, along with some 

others, as belonging to a constitutional law ‘anticanon.’ A closer look reveals that this and other 

anticanonical decisions respect, rather than ignore, the role of popular agency in constructing 

legal meaning.
90

 In other words, the justices in these cases followed the constitutional culture of 

the time, rather than the constitutional law. 

 

(d) In addition, two initial failures of the 1989 constitutional changes also contributed to Fidesz’s 

ability to change the entire constitutional system after its electoral success in 2010. One of them 

is the disproportional election system, which translated the 53 percent vote share into 68 percent 

in 2010 and 45.5 percent into 67 percent of the seats in Parliament in 2014.The other failure was 

the unchanged two-thirds rule for making and amending the Constitution. 

 

(e) There was also a lack of consensus about democratic values at the time of the transition. The 

split among the anticommunist coalition partners once the threat of communist restoration in the 

region disappeared demonstrates that anticommunism does not necessarily lead to united 

commitments to democratic values and human rights. In the 1998–2002 legislative period, the 

central-right government of Fidesz used the far-right-wing opposition party, MIÉP, or the 

Hungarian Justice and Life Party, to frustrate the ability of the opposition to carry out its 

constitutional tasks. 

 

(f) After the 2006 parliamentary elections, Hungary witnessed the even more spectacular rise of 

extremist right-wing parties. While an undertow of right-wing extremism operated throughout 

the 1990s, this new extremism has gained a great deal of public political traction in the last five 

years. A new political party, Jobbik, won 15 percent of the vote in the European parliamentary 

election in 2009 and 17 percent of the vote in the parliamentary elections in 2010, and more than 

20 percent in 2014, campaigning on a platform of Euroskepticism, anti-cosmopolitanism, and 

Hungarian nationalism. Regarding the state of anti-Semitism, András Kovács, a sociologist at 

Budapest’s Central European University found that by 2010 the percentage of those who 

qualified as fervent anti-Semites had risen to as high as 20 percent, and the percentage who said 

they held no anti-Jewish feelings had dropped to 50 percent.
91

 An opinion poll of the Anti-

Defamation League in February 2012 found that 63 percent of Hungarians agreed with three out 

of four anti-Semitic statements about Jews and money, Jewish disloyalty to the state, and Jews 

and the Holocaust. Of the 10 European countries ADL polled for anti-Semitic sentiments, 
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Hungary was by far the worst. By comparison, on the same scale measuring the prevalence of 

anti-Semitic attitudes, the Netherlands scored just 10 percent and France, 24 percent.
92

 

 

The Fidesz government itself is not anti-Semitic, but for its own political purposes it certainly 

wants to win over the voters of the openly anti-Semitic Jobbik Party, which has got 17 percent of 

the popular votes in 2010, and 20 percent in 2014, taking advantage of the rising percentage of 

anti-Semitism within the population. This can be demonstrated by their controversial attitude 

regarding the memory of the Holocaust.
93

  

 

(g) The dissatisfaction among the losers of the transition could easily lead to populism, 

nationalism, anti-Semitism, anti-secularism, and anti-Europeanism, and political actors can 

capitalize on these sentiments. The populism of the Fidesz government rejects both liberalism 

and elitism. Of course, they are not against representation, only against representation through 

the “wrong people;” in other words, they reject only specific types of elites. This anti-elitism 

assumes that the will of the majority is inevitably good and wise, and creates a direct relationship 

between the government and the will of the people.  As expressed during the 2010 parliamentary 

elections, Fidesz blamed every intermediary institution, such as the political and the intellectual 

elites, civil society organizations, bankers, and multinational and civil society organizations, for 

frustrating the will of the people. Instead of elite pacts Fidesz claims to establish a system of 

“national cooperation,” based on national consultations via letters sent to households on political 

and economic issues, with a very low return rate, and with barcodes on the letters that identify 

the personal data of the respondents. This populist variant of conservative politics rejects 

liberalism and introduces a new set of policies: austerity and welfare cuts, reminiscent of the 

ideology of the new right, but with an active role of the state in economy, and with a flat-tax 

regime.
94

 

 

These nationalistic, populist ideas inserted a lot of emotions into the politics, which also 

influenced the Constitution-making after 2010. As András Sajó convincingly argues in his book 

on Constitutional Sentiments, “emotions, through complicated mechanisms, do have an actual 

impact on constitutional design and law. At the same time, constitutional design is a half-

conscious venture of emotion management, and constitutional law and politics have unintended 

consequences in the emotional culture.”
95

 

 

* 
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How to explain the popularity of such an illiberal hatred or - as Ivan Krastev mildly formulates 

regarding the entire Eastern Europe – ‘compassion deficit’
96

 towards migrants during the 2015 

refugee crisis?  

a) One of the reasons, mentioned also by Krastev is certainly the widespread disappointment 

with the pace of economic change since communism’s fall, and the sense that the countries are 

too poor to offer substantial support to migrants. In Hungary people in 1989 certainly expected 

the new state to produce speedy economic growth, with which the country could attain the living 

standards of neighboring Austria overnight.  

b) To the disappointment caused by the fact that Austria is much more ahead of Hungary than 25 

years ago came the fear that the accepted refugees threaten to steel work opportunities from 

locals, even though scientific research has shown that this is not the case, not just because the 

refugees do not want to stay in Hungary, but even if they would most of them have qualifications 

in jobs, which are not touched by unemployment.
97

 In other words accepting these refugees 

would be an economic interest of the countries in Eastern Europe. Despite this predicted positive 

effect on economic growth, the Ministry of Economy in May 2015 reduced its immigrant quota, 

and does everything in its power to reduce labor opportunities for anyone coming from outside 

the EU.
98

 According to Medián’s mentioned survey only 13% of the Hungarian respondents 

think that the immigration would beneficial to Hungary.
99

 

c) This is also an answer to another reason of hatred, namely to the demographic panic from the 

‘ethnic disappearance’ in many Eastern European countries, including Hungary. The refugees 

could be instrumental to solve this problem, too. According to Medián’s survey 54% of the 

respondents think that there is a likelihood that sooner or later the Muslims will become a 

majority in Europe.
100

 On the other hand the fear that the Muslim refugees with their different 

culture will overwhelm the local population and its Christian culture is totally unfounded. Even 

if Europe would accept all the 4 Million possible Syrian refugees, and assuming that 100% of 

them are Muslims, the percentage of the Muslim population in Europe would rise from 4 to 5 % 

only, and the birth rate in Syria before the war decreased, and the population was shrinking, not 

growing, not to speak about the fact that the fertility rates of Muslims in Europe has dropped.
101

   

d) But distrust and fear of Islam
102

, possibility of contagion, terrorism, rising criminality even if 

unfounded
103

 can be caused by a general anxiety over the unfamiliar, and indeed, Hungary 
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experienced very little diversity in their history so far. (It was unable to integrate their own Roma 

population
104

, and now it extrapolate its hatred towards Roma to the refugees. It also still faces 

Anti-Semitism
105

, although both Roma and Jews live in the country since many hundreds of 

years.) In Hungary only 4.5% of the population was born in abroad, and the percentage of the 

people with foreign citizenship is even lower: 1.4%. Until the end of 2013 only 450.000 people 

immigrated to Hungary, the overwhelming majority of them is of Hungarian origin from the 

neighboring countries, having Hungarian as their mother tongue, and according to the official 

state statistics there are only 141.000 foreigners live in Hungary.
106

 Since this small amount of 

immigrants is more educated than the average Hungarian population, their employment rate is 

higher than that of the Hungarians.
107

 The absence of diversity makes the acceptance of 

culturally different refugees very difficult, actually everywhere in the region. 

e) Another historical peculiarity of the region, which can also contribute to the hate towards 

refugees, is victimization: “We are the ones who have always been victims of injustice, the ones 

who have suffered. And now there is somebody trying to grab that status. People find it very 

difficult to accept that somebody might suffer more than us.”
 108

 This can also be a part of the 

explanation, why the majority of Hungarian identified herself with the government’s attitude 

during the refugee crisis. 

 

 

External and Internal Challenges 
 

The question for the future is whether constitutionalism can be re-established, or whether the 

country will slide back even further into an authoritarian system. This section is about possible 

external and internal agencies of constitutional reform. 
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 With regard to external challenges, the Council of Europe (CoE) and the European Union (a)

(EU) can help in the reintroduction of constitutionalism, since, according to Article 2 of the 

TEU, the Union is based on common values such as democracy, the rule of law, and fundamental 

rights. Moreover, Article 3 of the Statutes of CoE requires that a member country accept the 

“principles of the rule of law, and the enjoyment by all persons […] of human rights and 

fundamental freedoms.”  Similarly, Article 2 of the TEU demands “respect for human dignity, 

freedom, democracy, equality, rule of law and […] human rights including the rights of 

minorities.” This article applies to any exercise of public authority in the European legal space, 

be it by the Union or the Member States’ constitutional development (amendments, new 

Constitutions) precondition for a State to accede to the Union (Article 49 TEU); it is also a 

standard for Member States, the performance of which can be appraised according to Article 7 of 

the TEU. This understanding is confirmed by strong historical evidence: Article 2 of the TEU 

constitutionalizes the Copenhagen criteria, laid down in the decision by the European Council of 

June 21–22, 1993 to open up a perspective of accession for the transformation countries that still 

had to overcome authoritarian traditions. As it was impossible to subject new members to a 

different regime from older members, the standards of Article 2 of the TEU apply to all. 

 

These two sets of obligations are further merged in the EU’s dedication to the ECHR through 

Article 6 of the TEU, and its imminent accession to the ECHR itself. By joining the CoE and the 

EU, all member states have committed to these values. But how can these foundational European 

values be defended if constitutions of certain member states, like Hungary, do not comply with 

them? Article 8 of the Statutes of CoE opens up for the suspension of a country’s rights of 

representation, if it has “seriously violated” its values. Similarly, Article 7 of the TEU in case of 

“serious and persistent violation” makes it possible to suspend “certain rights” deriving from 

EU membership, including voting rights. But this rather political enforcement mechanism has 

never been applied in practice. The EU actions taken against Austria in the Haider affair in 2000 

were unilateral measures by the member states, and this experience has left the member states 

and the Union institutions extremely reluctant to use similar mechanisms. (As the “report of the 

three wise men” after the Austrian affair mentions, the measures taken were perceived by the 

Austrian public as politically motivated sanctions by foreign governments against the Austrian 

population. Consequently, this perception further fostered nationalist sentiments. The same 

happened in Hungary after the CoE and the EU criticized the new Hungarian Constitution.) 

 

In the case of Hungary, on February 16, 2012 the European Parliament, instructing the 

Committee on Civil Liberties, Justice, and Home Affairs (LIBE), called on the European 

Commission to request the opinion of the Venice Commission on the legislative package 

consisting of the new Constitution, the Transitional Provisions, and the cardinal laws as a whole, 

and to continue working together on these matters with the Council of Europe.
109

 This was a 

request for investigation of the necessity of using Article 7, according to its paragraph (1), with a 

very unlikely positive outcome, which would require a qualified majority. This means that if a 

country does not comply with the values of the European rule of law, and insists on its own 

understanding of democracy – one amounting, for instance, to a deeply illiberal democracy, such 
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as Hungary after its new constitutional order was introduced – and does not want to leave 

voluntarily, then so be it, since there is no procedure for ejecting. But at least a mechanism to 

enforce the Copenhagen criteria for member states would be advisable. Let us see whether there 

are other, less serious tools in the hands of either the CoE or the EU to enforce the compliance of 

member states with European values. 

 

One of the possibilities is the accelerated infringement proceedings over breaches of EU law, 

which, in the case of Hungary, were initiated by the European Commission on January 17, 2012, 

over three issues jointly regulated by the Constitution and the new cardinal laws: the 

independence of the central bank, the independence of the data protection authority, and some 

measures affecting the judiciary, particularly the sudden and mandatory lowering of the 

retirement age from 70 to 62 years.
110

 The problem with this procedure is that if the member 

state contests the alleged violation of the European law, it can take five steps, and altogether up 

to four years until the ECJ issues a final decision. 

 

The European Commission also started an over deficit procedure against Hungary over the 

Stabilization Act with possible financial sanctions, but this proceeding does not exactly aim at 

enforcing values of the European rule of law. The Venice Commission, the advisory body of the 

CoE, can be asked both by the CoE and EU institutions to provide expert opinions on 

constitutional matters of the member states. In the case of Hungary, the Venice Commission was 

asked, on the one hand, by the Monitoring Committee of the Parliamentary Assembly of the 

Council of Europe (PACE), to review the laws on freedom of information, the Constitutional 

Court, the prosecution, nationalities, and family protection, and, on the other hand, by the 

Hungarian authorities concerning the laws regulating the independence of the judiciary, the 

status of churches and elections to Parliament. The request of the Hungarian authorities came as 

a response to a January 2012 letter from the Secretary General of the Council of Europe, 

Thorbjørn Jagland, to the Minister of Foreign Affairs, János Martonyi, inviting Hungarian 

authorities to request the Venice Commission to provide opinions on these controversial laws.
111

 

As we could see earlier, in March 2013 the Secretary General of the Council of Europe and the 

Hungarian Foreign Minister jointly requested the opinion of the Venice Commission on the 

Fourth Amendment to the Fundamental Law of Hungary. 

 

Decisions of the ECtHR can also indirectly influence member states’ actions. An astonishing 

8,000 individual claims have been filed to the ECtHR since December 2011, after the new 

Hungarian constitutional order came into effect. But these procedures take many years, and the 

decisions of the Strasbourg Court – even if they state that Hungary violated the European 

Convention on Human Rights – do not have direct effect on the national legislation and the 

Constitution. 

 

During the refugee crisis many suggested that the European Commission should consider 

bundling together a number of cases into a so-called ‘systemic infringement action’, which 

would demonstrate that Hungary is engaged in a systemic breach of the EU’s fundamental 
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values
112

. Others argued that the European Union should also invoke Article 7 of the Treaty on 

the European Union, which would enable it to suspend Hungary’s voting rights within the EU for 

persistent, systematic violations of the union’s fundamental values.
113

 According to other 

proposals the leaders of the European Peoples Party, the group Fidesz belongs should begin by 

denouncing Orbán’s actions and announcing that his party will be ejected from their Center–

Right coalition if his regime does not change course.
114

 

 

(b) Among the more decisive, internal challenges, the most powerful institutions to protect the 

values of rule of law are constitutional courts or other bodies entitled to review the 

constitutionality of legislative acts. In some countries, constitutional courts are also entitled to 

review amendments to their country’s constitution, which violates either explicit “eternal 

provisions” of the constitution, like that of the German Grundgesetz, or in the absence of such an 

explicit clause, the basic principles of the constitutional order. Until the Fourth Amendment to 

the Fundamental Law explicitly forbade the substantive review of both the Fundamental Law 

and its amendments, the Hungarian Constitutional Court rejected such requests. 

 

Even if the national Constitutions contain illiberal provisions, Constitutional Courts are always 

able to use the liberal democratic principles of foreign and international law while interpreting 

the domestic Constitution. Of course, those judges who are independently elected or appointed 

are always more likely to stand up against illiberal norms and acts of a government. Therefore, 

the government’s exclusive possibility to nominate both Constitutional Court and ordinary 

judges – as is the case in the current Hungarian constitutional system – threatens the independent 

action of the judges. 

 

According to a recent proposal of a group of German legal scholars at the Max-Planck Institute 

of Foreign and International Public Law in Heidelberg, the citizens of the European Union are 

protected even against their own states’ violating the essence of their fundamental rights.
115

 This 

argument is based on the ECJ’s interpretation of Article 20 of the TFEU, which precludes 

national measures that have the effect of depriving citizens of the Union of the genuine 

enjoyment of the substance of the rights conferred by virtue of their status as citizens of the 

Union. This substance, the German scholars argue, basically consists of the essence of 

fundamental rights enshrined in Article 2 of the TEU. If a violation of the European citizen’s 

right by his own state is to be seen as systematic, as it happened with the right to freedom of 

expression by the Hungarian media law, individuals can rely on their status as Union citizens to 

seek redress before national courts. In other words, systemic violations of the essence of 

fundamental rights by any public authority in the European legal space amount to infringements 

of Article 20 of the TFEU, which can be considered by national courts in cooperation with the 

ECJ. 
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Conclusions 

Revolutionary/Non-Revolutionary vs. Sovereign/Post-Sovereign Constitution-

Making 
 

Revolutionary constitutions – exemplified by the models of the American and French 

Revolutions – establish an entirely new order rather than merely constraining the reigning power 

in place.
116

 In the order created by such constitutions all forms of exercising public power require 

an immanent justification, which is provided by the new constitution. The new constitution 

determines the form and substance of the sovereign exercise of power, and in so doing, it 

liquidates the previous political order; in other words it severs continuity. The establishment of a 

new political order is associated with the concept of “democratic constituent power” which 

designates the people as the subjects of the founding act. This legality manifests itself in 

democratic procedures and emerges subsequently as the basis for the constitution's legitimacy. 

This explains why most constitutions only make provisions concerning the amendment of the 

existing document, while they are silent on the formal requirements of its comprehensive 

revision, not to mention the adoption of a new constitution. The Spanish Constitution and the 

constitutions of some states of the U.S. are exceptions to this general observation, since they also 

regulate the possibility and procedures of a revision. Another exception is the German 

Grundgesetz of 1949, which, in its Article 146, holds out the prospect of its own replacement by 

a new constitution to be adopted following German reunification (as we know, ultimately, this 

promise went unfulfilled in 1990: the six new federal states joined the Federal Republic within 

the framework of the Grundgesetz). Similarly, the preamble of the comprehensive constitutional 

amendment act of 1989 in Hungary also promises the adoption of a new constitution. 

Nevertheless, even though in the Hungarian case, formally speaking, no new constitution was 

adopted in 1989 – though substantially speaking it did – academic literature qualifies this act not 
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as an amendment or revision, but as a “constitutional revolution, or new founding.”’
117

 However, 

this procedure is called “chaste constitution-making: by some academics.
 118

 

Non-revolutionary tradition seeks to legalize an existing system of government. In the case of the 

German and British constitutional evolution, which may be regarded as the prototypes of this 

model, it also strives to constrain royal powers by adopting a new constitution. In contrast to the 

revolutionary tradition that establishes a new order, the non-revolutionary tradition that seeks to 

reshape power arrangements does not necessarily require democratization. In fact, 

democratization may be counterbalanced by strong judicial review, as in England, or by the 

powers of a constitutional court, as in Germany. But those constitutions that are in a political 

sense non-revolutionary need not even necessarily aim to transform the existing power 

arrangements. It is conceivable that a new constitutional order is established while the previous 

power structures continue to prevail. According to Ran Hirschl, the constitutional developments 

in 1982 in Canada, in 1990 in New Zealand, between 1992-1995 in Israel, and indeed, the UK's 

situation following the adoption of the Human Rights Act in 1998, are precisely such instances 

of “no apparent transition.” In these cases the constitutional reforms are neither concomitants of 

a political-economic transition nor the outcome thereof.
119

 

Taking into account the revolutionary/non-revolutionary dichotomy, we can conclude that the 

constitution-making in Hungary in 1989 can be substantively characterized as a revolutionary 

act, since it produced a new political order, even though neither the Round Table, which drafted 

the comprehensive amendment to the old constitution, nor the communist parliament, which 

rubber stamped the draft can be considered as a democratic constituent power. Therefore, using 

the sovereign/post-sovereign binary categories, it was certainly a post-sovereign constitution-

making, both procedurally, and due to the promise of a new constitution, also substantially.  

On the other hand, procedurally, the 2011 Fundamental Law wasn’t a revolutionary act, since it 

was enacted on the basis of the constitution-making rules of the 1949/1989 constitution, with the 

exception of the special provision of the house rules. However, it was also incorporated into the 

constitution in 1994, which required a four-fifth majority for the decision concerning the 

preparation of a new constitution. Substantially, the new Fundamental Law of Hungary can be 

treated as revolutionary, as it introduced a new, illiberal type of constitutional system, instead of 

the liberal constitution of 1989. Even Prime Minister Viktor Orbán responded to European 

Parliament critics regarding the new constitutional order by admitting that his party did not aim 

at producing a liberal constitution. He said: “In Europe the trend is for every constitution to be 

liberal, this is not one. Liberal constitutions are based on the freedom of the individual and 

subdue welfare and the interest of the community to this goal. When we created the constitution, 

we posed questions to the people. The first question was the following: what would you like; 

should the constitution regulate the rights of the individual and create other rules in accordance 

with this principle or should it create a balance between the rights and duties of the individual? 
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According to my recollection, more than 80 percent of the people responded by saying that they 

wanted to live in a world where freedom existed, but where welfare and the interest of the 

community could not be neglected and that these need to be balanced in the constitution. I 

received an order and mandate for this. For this reason, the Hungarian constitution is a 

constitution of balance, and not a side-leaning constitution, which is the fashion in Europe, as 

there are plenty of problems there.”
120

 Because of this intention of the government to change the 

liberal democratic political order, I describe this constitution-making as counter-revolutionary.  

Instead of a ‘revolutionary/non-revolutionary’ dichotomy, Andrew Arato distinguishes between 

sovereign and post-sovereign constitution making. By sovereign, he means a constitution-making 

process conducted by parliament, while the essence of the post-sovereign model is that 

constitution-making power is not concentrated in a single body or an organ specially constituted 

and authorized for the purposes of constitution-making, but that each of the organs involved in 

constitutional politics are bound by laws.
121

 According to Arato the roots of this new form of 

constitution-making reach back as far as the American Revolution, as well as the post-WWII 

constitutional processes in France and Germany; its renaissance can also be observed in the 

1970s in Spain, in the regime transitions in Central and Eastern Europe in the late 1980s and 

early 1990s, and in South Africa in the mid-1990s. A basic feature of the process - especially in 

the latter cases - is the two-step constitution making, which features intervening free elections 

and the use of a provisional constitution. Another basic feature is that the principle of 

constitutionalism does not extend to the final product only, but also to the process whereby the 

constitution is adopted. Arato believes that where this model is consistently applied it could be a 

viable democratic alternative to revolutionary constitution making, which often results in 

dictatorships. Where the second step fails to take place, however this omission can easily doom 

the entire constitutional process. 

In post-communist countries Arato recognizes three models of constitution-making. The earliest, 

possibly too early, constitution making took place in Bulgaria and Romania, where the 

Parliaments that were created as a result of democratic elections, were given the rights of a 

constituent assembly, as had been the case in France (the National Contituent Assembly between 

1789-1791) and in Weimar (in 1918). Meanwhile, in the Czech Republic and Slovakia after the 

dissolution of Czechoslovakia in 1992, constitution making was carried out by democratically 

elected legislative bodies, but without the classification of a constituent assembly. The cases of 

Hungary and Poland represent a third type of constituion making, where the process was started 

by an illegitimate conventional legislature whose task was to approve a text that had been agreed 

upon by the state-party and the new democratic movements before the democratic elections.   
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Using this dichotomy, which assesses the substance and the process together, the 1989 

“pacted”
122

 constitution-making in Hungary was designed as a two-step post-sovereign process, 

the first step being an interim constitution prepared by the National Round Table Talks and 

enacted by the illegitimate parliament, followed by a final constitution sometime after the first 

democratic elections. However, the country has failed to produce a final constitutionalist 

constitution, even though in the second, center-left-dominated, freely-elected parliament the 

governing coalition of the socialist MSZP and the liberal SZDSZ alone had constitution-making 

powers. Therefore, in the context of Hungary, Arato spoke of partial failure in 2010.
123

  In 2011 

he argued that the adoption of the Fundamental Law was a move against post-sovereign 

constitution-making.
124

 Altogether, we can argue that the new constitution is a result of a 

sovereign process. 

 

Present and Future of Liberal Democracy in Hungary 
 

The current Hungarian constitutional system constitutes a new, hybrid type of regime, between a 

full-fledged democracy and a dictatorship. Even when there is a formal written constitution, a 

dictatorship is not a constitutional system. Therefore, China, Vietnam, Cuba, Belorussia, the 

former Soviet Union, and former communist countries cannot be considered to be constitutional 

systems, even though, as William J. Dobson argues is his recent book, The Dictator’s Learning 

Curve, “today’s dictators and authoritarians are far more sophisticated, savvy, and nimble than 

they once were.”
125

 What happened in Hungary is certainly less than a total breakdown of 

constitutional democracy, but also more than just a transformation of the way that liberal 

democracy is functioning. Hungary became an illiberal democracy, which was the openly stated 

intention of PM Orbán.
126

 In this illiberal democracy the institutions of a constitutional state 

(Constitutional Court, ombudsman, judicial or media councils) still exist, but their power is 
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strongly limited. Also, as in many illiberal democracies, fundamental rights are listed in the new 

Fundamental Law, but the institutional guarantees of these rights are endangered through the 

lack of independent judiciary, and Constitutional Court.  

As many scholars noted, there is an incredible range of nondemocratic, non-authoritarian 

regimes and their relationship with each other and democracy is often imperfect and unclear. 

Countries in this “grey zone” inspired a lot of concepts, which were created to capture the mixed 

nature of these regimes. Steven Levitsky and Lucas A. Way introduced the term “competitive 

authoritarianism” for a distinctive type of “hybrid” civilian regimes in which formal democratic 

institutions exist and are widely viewed as the primary means of gaining power, but in which 

incumbents’ abuse of the state places them at a significant advantage vis-á-vis their opponents.
127

 

In the democratic changes of the post-1989 East-Central Europe Jacques Rupnik describes three 

main trajectories: a) the one in Central Europe is characterized by the consolidation of 

democracy, b) in the Balkan there democratic transition derailed because of the nation state 

building, and c) in the post-Soviet Eastern Europe (Ukraine, Caucasus) ‘hybrid regimes’ a’la 

Levitsky-Way has been emerged.
128

 In a more recent publication Rupnik also emphasizes the 

differences of these trajectories as a consequence of their different political culture originated 

from the Christian or Orthodox culture. He claims that the countries with an Orthodox culture 

(Greece, Romania, Serbia, Bulgaria) have more difficulties accepting traditional liberal 

democracy, which means that - also considering the experiences of the Arab Spring - instead of 

Fukuyama’s ‘end of history’ approach we should reconsider Huntington’s ‘clash of civilizations’ 

scenario.
129

   

Let me clarify the paradox of Orbán’s alleged defense of Christianity from the ‘Muslim hordes’ 

and the Orthodox culture of Hungary. In a speech on 26 July 2012 Orbán explains why 

authoritarianism is needed to treat Hungarians: ‘Joining forces is not a matter of intentions, but 

of sheer force. With a half-Asian lot such as ours, there is no other way [GH: than compulsion or 

force].
130

 This assessment is very similar to that of Imre Kertész, the Nobel laureate in literature, 

who argued that Hungary's ill-fate stemmed from her inability to choose between Asia and 

Western Europe.
131

 In other words Christianity and religion in general serve as reference point 

that Orbán’s right wing populism uses instrumentally. Fidesz, in the early 1990s a liberal party 

with a militantly anti-clerical view from the mid-90s, when it became conservative although 

turned to an openly positive stance towards religion, but religion was never understood as 

significant part of its identity, rather played a purely instrumental role in Fidesz’s political 

strategy, even after they joined the center-right party family of the European parliament, the 
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European People’s Party (EPP).
132

 Fidesz uses religious symbols in an eclectic way in which 

references to Christianity are often mentioned together with the pre-Christian pagan traditions. 

This refers to the idea of ‘two Hungarys’: the Western Christian, and the Eastern pagan, tribal 

one.
133

 Orbán once voiced his conviction that the Turul bird, a symbol of ancient Hungarians is 

the image into which Hungarians are born, ‘the symbol of national identity of living’
134

. This 

means that Fidesz interprets this pre-Christianity within the framework of nationalism, and this 

ethno-nationalism provides sufficient basis of political identification as a type of surrogate-

religion. In this respect Fidesz follows the authoritarian traditions of the Horthy regime between 

the two Word Wars, in which the national religion (‘nemzetvallás’) played a crucial role. 

Another proof of Christianity being instrumental for Orbán is that the marriage rate is the lowest 

in East-Central Europe. The difference between Hungary and the really deeply Christian Poland, 

in particular, is especially telling. Hungary’s marriage rates are typical of the least religious 

countries in Europe, which is what the statistics on church attendance also show.
135

 One can also 

have doubts about the seriousness of Christianity considering the fact that when Orbán listed the 

illiberal regimes he admires from Singapore through China, Turkey, and Russia all of them are 

either non-Christian or Orthodox.  

 

Considering its new constitutional system, and its behavior in the refugee crisis, which trajectory 

Hungary is following right now? As in electoral democracies, a formally competitive election 

with competing parties was held in April 2014; however, Fidesz needed to strengthen the 

disproportionality of the election system, to introduce a unique winner compensation, and 

gerrymandering, which favored the governing party to regain its two-thirds majority. Even 

though we cannot say that the outcome of this election was determined by the election rules only, 

but we also do not know how much election fraud Fidesz would have used if its simple majority 

would have been in danger. The Budapest municipal elections held in October, 2014 proved that 

they are ready to go further with the fraud.
 136

 

In this respect the hybridity of Hungarian constitutionalism differs from the “managed 

democracy” of Putin’s Russia, where failing competing parties and candidates, and the results of 

parliamentary and presidential elections cannot be deemed as uncertain.  

The democratic backsliding of Hungary has been demonstrated by many independent ratings. 

According to Freedom House’s Nations in Transit ratings, Hungary has weakened more since 

EU accession than any other member state, with the largest declines in 2010 and 2011. In 2012, 
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Hungary was downgraded both for its electoral process and by losing its “free” status regarding 

media freedom - the only country to do so. With downgrades in civil society and local 

democratic governance in 2012, Hungary’s overall democracy score is edging closer to the 

barrier between consolidated democracies and those classified as ‘semi consolidated’, a category 

that includes Bulgaria, Romania, and the better-performing Balkan states.
137

 By the end of 2013, 

Hungary’s democracy score was one full point worse on the 1-7 scale than in 2004, when the 

country entered the EU. In the 2015 Nations in Transit report, which reflects reflects the period 

January 1 through December 31, 2014 Hungary was expelled from the category of ‘consolidated 

democracy regimes’ and classified as ‘semi-consolidated’ by worsening its scores in electoral 

process, civil society, independent media, local democratic governance, judicial framework 

independence, and consequently its overall democracy score from 2.96 to 3.18.
138

 Also, Demos 

concluded that Hungary was a significant “backslider” on the dimensions of electoral and 

procedural democracy, the rule of law, and fundamental rights and freedoms and, worryingly, it 

scored poorly with respect to citizens’ attitudes towards democracy. It was also the poorest 

performer among EU member states on the measure of active citizenship. Overall, Greece and 

Hungary emerge as the most worrying backsliders on measures of a healthy democracy.
139

  

The attitudes of citizens towards democracy lead us to the very reasons for the backsliding. 

Besides the more means-based, institution-focused elements of an ordinary liberal constitutional 

democracy in Hungary mentioned earlier, the end-based socio-political elements of the term, 

namely the cultural patterns as reflected both in general and in specific behavior, are lacking. In 

other words, in Hungary there is no, and never has been, a strong normative commitment to 

democracy on a behavioral and attitudinal level; therefore, a broad and deep legitimation of 

constitutional democracy has not been achieved. This means that the significant political actors, 

at both the elite and mass levels, are not convinced that the liberal democratic regime is the right 

and appropriate one for the society, better than any other realistic alternative they can imagine.  

The only survey of the new Fundamental Law, conducted by the Institute of Psychology of the 

Loránd Eötvös University on a 1000 representative sample, shows aversion towards the new 

document. The survey results indicated that no more than one third of the population believed 

that a new constitution was needed, and 29.9 percent believed that the old constitution expressed 

the intent of the people. More than 20.1 percent of those believed the new constitution expressed 

the intent of the people, and 29.6 percent of people believed that the new constitution was the 

result of background deals, in contrast to 16.8 percent who believed the same  for the 1989-90 

constitution. In line with these results are answers regarding the general assessment of the old 

and new constitutions. The old constitution received a more positive assessment than the new 

one: it gave more security (24.9 percent versus 16.3 percent); strengthened democracy (24.7 

percent versus 22.6 percent); one could identify oneself with it (24.4 percent versus 22.6 

percent); united the nation (22.6 versus 18.5 percent); one could like it (20.8 versus 15.4 
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percent); less dictatorial (30.8 percent versus 17.4 percent). At the same time the areas where the 

new constitution scored better than the old one are revealing: the new constitution is considered 

to be more nationalistic than the old one, (23.1 percent versus 17.1 percent) and the new 

constitution is believed to express our most important values (22.4 percent versus 20.7 percent). 

The last result can be evaluated as a positive one and not necessarily read as an expression of a 

belief that the new Constitution does not bear on itself the universal values of constitutionalism. 

The most important values of the population were reflected in answers to other questions too. For 

example, 11 percent of the population believed that the votes of those who have made special 

efforts for the nation, should weigh more in elections. According to 6 percent and 9 percent of 

the people, similar privileges could be given to big families, to those farming Hungarian land and 

to those paying high taxes. One fifth of the people surveyed believed that it would be worth 

torevoke voting rights of people with drug addiction. Similar restrictions are believed to be 

worthy of reconsideration for those who are physically and/or mentally challenged, those who 

were not born in Hungary, and even those who were born in Hungary but belong to ethnic 

minorities. Some 10 percent even expressed that those living on welfare should have restricted 

voting rights. The statement that one needs to use force sometimes against other groups of people 

to acheive one’s goals, was believed to be the case by more than half of the people (on a scale of 

7 receiving 4 points). The statement that some groups of people are inferior was believed to be 

true by almost as many people (scoring 3.48 points). The democratic apprehension of the public 

was revealed when 40 percent agreed that the country needed to be led by an exceptional leader 

(with half of the Fidesz-, 27 percent of the Jobbik-, and 35 percent of the MSZP-voters 

agreeing). 

The value system conveyed by the new Fundamental Law could be the reason for the high 

acceptance (almost two-thirds of the people) of the statement that the condition of rights 

guarantees is the fulfillment of duties, and that the Constitutional court should not limit 

government actions (45 percent of all respondents and 56 percent of the FIDESZ-voters thought 

so). A similar picture can be drawn from another survey that looked at citizens’ democratic 

socialization while examining the reasons why most people were not concerned about the 

breakdown of the rule of law state. The answer can be traced to several factors that all have 

contributed to the weak democratic culture and strengthened the position of the (FIDESZ) 

government: the creation of a closed school system, the increased hardship on civil society, and 

the exclusion of the most disadvantaged while giving further advantages to the wealthy.
140

  

 

Unfortunately, these findings do not support the high expectations expressed by László Sólyom, 

former President of the Republic and first President of the Constitutional Court, that with a new 

constitution the damage that occured may not necessarily be irreparable, because there is a 

constitutional culture that can maintain the prospect of constitutionalism.
141
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In order to understand the very foundations of Hungarian constitutional democracy, instead of 

using Sólyom’s overly broad definition of constitutional culture, it is better to differentiate 

between constitutional law and constitutional culture, as Robert Post uses the latter term referring 

to the beliefs and values of non-judicial actors, most of all the people. On the other hand, the 

term “constitutional law,” according to Post, refers to constitutional law as it is made from the 

perspective of the judiciary in the American type of decentralized judicial review system, or in 

countries with a German type of centralized judicial review and constitutional courts. There is a 

dialectic relation between the two, as constitutional law is based on constitutional culture on the 

one hand, and is also its influencer.
142

 

 

The major question regarding the future of Hungary is whether democracy and liberalism should 

go hand in hand, as is the case in the Western world, including the European Union, of which 

Hungary is currently a member. As with citizens in any other nation-state, Hungarians certainly 

have the right to oppose joint European measures on immigration and refugees, or even the 

development of a liberal political system altogether. However, this conclusion must be reached 

through a democratic process, unlike the constitution-making that took place in 2011, when 

Hungary’s leaders neglected to consult the people on their opinions about the very nature of the 

constitution. There are still a significant number of people how either consider themselves as 

supporters of liberal democracy, or at least represent views, which are in line with liberal 

democracy.
143

 Liberal or not, the country’s next constitution cannot be the exclusive product of 

elite-driven negotiations. If Hungarians ultimately opt for a non-liberal democracy, as Prime 

Minister Viktor Orbán publicly insisted first in the summer of 2014, and a year later during the 

refugee crisis, they must accept certain consequences, including parting from the European 

Union and the wider community of liberal democracies. 

 

* 

 

The described democratic backsliding in Hungary demonstrates that the institutional framework 

is a necessary but not sufficient element of a successful democratization. Behavioral elements, 

among them political and constitutional culture are as important as institutions. The other lesson 

of this case study is on the one hand that the very definition of democracy is changing, and it is 

not necessarily liberal, and on the other hand the borders of democratic, authoritarian or 

dictatorial regimes are blurred, and there are a lot of different hybrid systems, such as the current 
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Hungarian.
144

 Another important aspect of these developments that due to a new cold war 

situation these are not only influenced exclusively by the liberal democratic West. The behavior 

of the Hungarian government, an admirer of Putin’s authoritarian Russia, partly supported by the 

other East European countries during the refugee crisis has thaught us that the strengthening of 

populist and extreme nationalist movements across Europe is incompatible with the values of the 

liberal democracy, and also the membership in the European Union isn’t a guarantee for having 

liberal democratic regimes in all Member States. Unfortunately the refugee crisis and its main 

reason, the Syrian conflict strengthened illiberal democracies all over Europe (Russia and 

Turkey), and in the case of Hungary even inside the EU. The division between the old and the 

new Member States, and the support of the far right parties has been strengthened even in the old 

Member States. EU institutions have proven their lack of capacity to enforce compliance to joint 

European values.     
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