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1. Real Property Law - Introduction

TC \l1 "1. Real Property Law - Introduction
1.1. General Features and Short History

The main legal body of Austrian Law regarding Real Estate is codified in General Civil Code (Allgemeines Bürgerliches Gesetzbuch), the Condominium Act 2002 (Wohnungseigentums​gesetz) and the statutes regarding the Land Register. All Austrian Statutes and the main Jurisdiction may be found on the Internet on the Homepage www.ris.bka.gv.at.

1.2. Property and Estates

TC \l2 "1.2. Property and Estates
1.2.1. Estate versus Property

- Under your legal system, is it possible for several persons to be “owners” of the same real property ( or to hold property rights relating to the same piece of land) other than in the form of joint ownership?

No, the only one is “Miteigentum” (Joint Ownership).

- What role, if any, do feudal rights play?

Such feudal rights do not exist.

1.2.2. Superficies Solo Credit

- Does the ownership of a piece of land generally comprise also the ownership of all buildings erected on the land?

Yes; buildings erected on land are regarded as “Zubehör” (Section 227 ABGB).

-What are the exceptions? Are these exceptions common?

The exceptions are building on leased lanes, which are called “Superädifikat” (Paragraph 435 ABGB).

A further exception is the “Baurecht” (construction right), the right to construct the building on the surface of a piece of real estate belonging to a different owner. 

-Can you indicate the approximate percentage of isolated ownership of buildings, i.e. without the land on which they are built.

There are no statistic data regarding the approximate percentage of isolated ownership of buildings; An estimate would be between 5 and 10 percent.    

1.3. Interests in Land

TC \l2 "1.3. Interests in Land



1.3.1 Numerus Clausus

- Is there a numerus clausus of interests in land?

Yes, there is a numerus clausus of interests in land.

1.3.2. System of Interests in Land 

- Which are the different types of interests in land?

Under Austrian law, we distinguish:

-Right to use (easement)= “Servituten”

-Security interests= mortgage

-pre-emption rights

-right to re-obtain a piece of real estate

-Bestandrecht= lease  

-Real burdens (Reallasten)

- Right of repurchase (Wiederkaufsrecht)

- Prohibition of sale and encumbrance (Belastungs- und Veräusserungsverbot)

1.3.3. Servitudes (usus)

Which are the different types of rights to use real property?

Austrian Right distinguishes between two types of easements:

-Real Easements (Real-Servituten), which grant the right to the owner of a specific piece of real estate § 473 SS. ABGB ? With peak of a dominant tenement ( Herrschendes Grundstück) and a Servient tenement (Dienendes Grundstück).

- Personal easements grant the right to a specific person. Upon the death of the beneficiary, a personal easement is automatically terminated unless agreed upon otherwise. (Persönliche Dienstbarkeiten, §§ 478 ss. ABGB) The most common easements are Usufruct (§§ 509 ss. ABGB) and the the right to use an apartment (Dienstbarkeit des Wohnungsgebrauchsrechtes §§ 521 ss. ABGB) 

1.3.4. Mortgages and Rent Charges

- Which are the different types of mortgages?

-There are two main types of mortgages: i.e. 

 Accessory mortgages whose legal existence depend on the existence of a specific debt to be secured (§§ 447 ss ABGB);

Non- accessory mortgages in form of a “Höchstbetragshypothek” which is a mortgage for an maximum amount which can also be agreed upon for future liabilities and for an entire business  partnership. 

1.3.5. Rights in Rem to Acquire Real Property

-Which rights in rem to acquire real property exist in your legal system?

-Right of pre-emption

-Right to re-obtain a specific piece of real-estate 

1.3.6. Other Interests in Land 

- Are there any other interests in land not yet mentioned which are rights in rem?

Lease contract having a specific duration (in contrary to unlimited leased- contracts) may also be registered in the land register with the effect that in case of sale of the real estate the new owner must accept and take-over this contract. 

1.4. Apartment Ownership (Condominiums)

TC \l2 "1.4. Apartment Ownership (Condominiums)- Is there a statutory regulation on apartment ownership (condominiums)?

The apartment ownership (Condominium- Wohnungseigentum)is governed by the “Wohnungseigentumgesetz 2002" (WEG 2002 BGBL I. 2002/70). The “Wohnungseigentum” exists since 1957 and was amended by the above mentioned federal act. 

-What is the legal construction of apartment ownership?

In case of Wohnungseigentum the co-owner of real estate has the exclusive right to use certain unit (apartment, shop) in a building and to use together with the other co-owners, the common areas. The interest in the real estate connected with such unit can be transferred, mortgaged and inherited. 

No more than two persons may own an apartment, thereby forming a co-owner partnership with equal shares (Wohnungs- eigentümerpartnerschaft §§ 13 ss. WEG 2002). 

There are special rules in case of one of the partners’ death: In absence of any special regulations the surviving partner automatically becomes owner of the deceased partner’s share. The deceased partner’s heirs are entitled to halve of the fair market value of the unit. In case that the surviving partner is among the persons entitled to a legal share (i.e. spouses or children) in case the unit is needed to cover the crucial living requirements, then the duty of payment is reduced by 50%. The partners of the apartment may agree upon which other person may take-over a predeceased partner’s shares.  

Regarding the whole apartment building, the co-owners may set-up agreements and rules regarding the relationship and living conditions within the house (Condominium agreement= Wohnungseigentumsvertrag), which are also binding for future owners e.g. ways to use facilities as common garden, laundry machines as well as allowed ways for using an individual apartment for business purposes. 

Only specific rules are registered in the land register, i.e. “Benützungsregelungen” (Agreements concerning the use of the  common facilities) pursuant to §§ 17 WEG 2002. 

The apartment owners may decide by majority vote on the following questions:

-appointment of an administrator (Verwalter) 

-measures of regular administration (ordentliche Verwaltung); §§ 28WEG 2002

-change of the distribution of shared costs      

1.5. Building Lease (Erbbaurecht)

TC \l2 "1.5. Building Lease (Erbbaurecht)Is there a statutory regulation on building leases?

What is the legal concept?

Statutory regulations on building leases are governed by the Federal Act on Construction Rights (Baurechtsgesetz idf BGBL  1990/258).

The building lease is a right, which is transferrable and inheritable. It is determined for a specific duration (not unlimited), not less than 10 years and not longer than 100 years.  

Who owns the house built under a building lease?

The house under a building lease is owned by the “Bauberechtigten” i.e. the person who is owner of the construction right. 

1.6. The Public Law Context of Real Property Transactions

TC \l2 "1.6. The Public Law Context of Real Property Transactions-Are there significant public law restrictions on certain real property transactions including mortgages?

-The most significant public law restrictions on real estate  transactions are the following:

- Real estate transaction laws

All nine Austrian federal provinces have special statutes dealing with the acquisition of real estate. Each province is competent to an enact legislation with respect to real estate used for farming and forestry, and since 1993, the provinces are also competent to enact legislation with respect to real estate transactions involving foreigners. 

The real estate transaction act of Tyrol for example,  contains the rules for transactions involving real estate used for recreational purposes. 

Are there public subsidies and /or tax benefits aimed at promoting certain kinds of transactions? (E.g. benefits for family homes, for buildings to be rented etc.)

The so-called Stadterneuerungs- und Assanierungsgesetz (statute on renovation) should exclude possible speculations regarding real estate investment in Vienna in connection with the World Exposition. This statute has already timed out. Still influential are statutes by all the nine Austrian provinces regarding public subsidies in form of loans with preferential interest rates granted by the provinces (Wohnbauförderung) to families or persons meeting specific requirements, especially not exceeding certain income.


2. Land Registration

TC \l1 "2. Land Registration2.1. Organisation

TC \l2 "2.1. Organisation
2.1.1. Statutory Basis

- What is the statutory basis for land registration?

The statutory basis for land registration are the following federal acts: 

-Allgemeines Grundbuchsgesetz (general Land Register Act)

-Allgemeines Bürgerliches Gesetzbuch (General Civil Code)

-Liegenschaftsteilungsgesetz (Real Estate Division Act)

2.1.2. Relevant Institutions 

In Austria, there are two relevant institutions: 

-the Grundbuch, where ownership and other legal rights are registered. The land register is an electronic database containing the majority of all real estate in Austria, accessible on the internet. It is amended by the Urkundenkarteien (Registers of the buildings which are not accessory to a specific real estate e.g. Superädifikat (buildings on leased lanes). These registers are not yet digitally available, but accessible by the individual local court.    

- The Liegenschaftskataster (cataster), where one may find a technical survey of the land

2.1.3. Land Register (Grundbuch)

-How is the register structured?

In Austria, the Grundbuch (Register) is lead by the court according to the location of the real estate in the non-contention jurisdiction (Ausserstreitverfahren)and not by an administrative authority. The Grundbuch is ministered by special registrars (Rechtspfleger). 

2.2. Contents of Registration

TC \l2 "2.2. Contents of Registration
2.2.1. Which Data are Registered?


 The Austrian Land Register consists of various Sections: 

· Aufschrift: names the Court District, the name of Province, where the real Estate is located, the Registration Number, the Fact whether the Property is condominium (Wohnungseigentum) etc. 

· the so-called “A-Blatt = Gutsbestandsblatt” enumerates the pieces of Land within the Real Estate and duties according to Public Law

· The so-called “B-Blatt = Eigentumsblatt” contains the ownership by mentioning the person or the persons, their address, date of birth and other facts regarding the owners, e.g. in case of custodianship or if the person is of minor age.

· The so-called “C-Blatt = Lastenblatt” reflects all emcumbrances regarding the Real Estate

2.2.2. Sample of Registration

2.3. Registration Procedure

TC \l2 "2.3. Registration Procedure
2.3.1. Application for Registration



The demand for registration does not require any particular form. However, the necessary consent of the owner of the property or of the real right concerned requires a certification of signature.

2.3.2. Duties of the Registrar

Basically, the Registrar only carries out a formal control, by checking the proper demand and the formal requirements of all the documents.

2.4. Access to Information

The Austrian Land Register is open to the public and available on the Internet. 

TC \l2 "2.4. Access to Information
2.5. Substantive Effects of the Registration

According to Austrian Law, with minor exceptions good faith in the Land Register, respectively its correctness and its completeness is protected. For this reason, registration and the rank of a specific right is central, because all the rights regarding a Real Estate will be satisfied strictly according to priority as determined by the ranks. 


3. Sale of Real Estate among Private Persons (consumers)

TC \l1 "3. Sale of Real Estate among Private Persons (consumers)
3.1. Procedure in General 

TC \l2 "3.1. Procedure in General 
3.1.1. Main Steps of a Real Estate Sale

-Buyer and Seller agree to buy and to sell a property and about the purchase price.

-In around 70- 80% of all real estate transactions, a real estate agent is involved.

-In Austria, a preliminary contract is usually not concluded, however in nearly all cases the buyer signs an offer, which is accepted by the seller. 

- The Notary drafts the petition for a priority notice (Anmerkung der Rangordnung für die beabsichtigte Veräusserung in the Land Register (Grundbuch)), which has a duration of a year and guarantees a specific rank in the land register to the buyer.

-The buyer transfers the purchase price to the escrow account of the Notary.

-The Notary applies for approvals (e.g. land transfer authority) 

The land transfer tax (Grunderwerbssteuer) is assessed by the Notary and the buyer makes payment to the escrow account of the Notary (Selbstberechnung= self- assessment). In very complicated places, the contract may be sent to the revenue office (Finanzamt) for assessment of land transfer tax. 

- In case of self- assessment the notary issues the certificate of tax payment (Erklärung  über die Bezahlung der Grunderwerbssteuer- Unbedenklichkeitsbescheinigung); 

-The Notary drafts and files the petition for recording of title.

These steps are not strictly limited to civil law notaries, but also open to attorneys at law. In any case the signatures of all parties must be legalized either by notary or by court.  

3.1.2. Time Frame 

-Assuming no approval is required and purchase price is readily available, all steps can be done in one day; however, normally all steps involved take 4-6 weeks. 

3.2. Real Estate Sales Contract

TC \l2 "3.2. Real Estate Sales Contract
3.2.1. Form 

Is there any form required by law- either for the sales contract or of ownership ?

-The sales contract has to be in writing, the signatures of the parties involved have to be legalized (§§ 26 ss. Grundbuchsgesetz).

What are the consequences if the contract does not meet the formal requirements?

In case the contract does not meet the formal requirements, it cannot be registered in the Land Register (Grundbuch).

However, the buyer has the right that the seller signs all the documents in the required form. In case of refusal the seller may be sued for fulfilment.

3.2.2. Who Drafts the Contract for a Real Estate Sale Normally?

The draftsperson might be the notary or an attorney. In theory the parties may draft the contract themselves, which in practice does not happen very often.

3.2.3. Preliminary Contract 

Is there a preliminary contract?

- There is the possibility to draft a preliminary contract, which is not done in practice frequently.

- What legal effects does it have?

The preliminary contract has the effect that parties are bound to enter a regular purchase agreement. 

3.2.4. Typical Real Estate Sales Contract

Is there any standard form of sales contract? Or is there any other form used quite often or published e.g. in a commonly used manual?

There is no standard form of sales contract. A copy of a typical sales contract is enclosed.

3.3. Transfer of Ownership and Payment 

TC \l2 "3.3. Transfer of Ownership and Payment 
3.3.1. Requirements for Transfer of Ownership

What are the requirements for the transfer of ownership?

- valid obligation contract (causa)

- payment of the purchase price,

-consent on the transfer of ownership,

-registration with the land register.

The requirement for the transfer of ownership is registration with the land register (Eintragung im Grundbuch). Only in specific cases ownership is transferred prior to registration, e.g. in case of succession by death by receiving the certificate of award of inheritance (probate decree) Einantwortungsurkunde.

3.3.2. Payment Due

In order to minimize risks for both seller and buyer, the buyer usually deposits the purchase price on an escrow account of the notary. In around 60-70% of all real estate transactions, the bank financing the deal transfers the purchase price to the notary’s escrow account. The Notary acts as the escrow agent for all parties involved, this to include the bank. According to the escrow rules established by the Austrian Chamber of Civil Law Notaries, the Notary will make payment in accordance with those rules and consequently may only make payment in case it is guaranteed that the buyer will become owner of the property and the mortgage of the financing bank will be recorded in the requested rank. Escrow accounts have to be opened with Notartreuhandbank (Notary trust bank).

3.3.3. Ways of the Seller to Enforce the Payment 

How can the seller enforce payment (e.g. by execution)?

In case payment of the purchase price is not made according to the procedure outlined in 3.3.2., the seller has to file an action for payment on ground of the signed contract.  There is also the possibility to execute the purchase contract as an enforceable notarial deed in which the buyer agrees on the submission of direct enforcement.   

3.3.4. Transfer of Possession to the Buyer

- How, on the other hand, may the buyer be sure to get the possession when he pays the purchase price?

In practice, the buyer gets possession upon payment or deposit of the purchase price. In case transfer of possession is agreed upon after recording of title, the purchase contract may include the seller’s obligation to transfer the possession as enforceable notarial deed.

3.4 Seller’s Title 

TC \l2 "3.4 Seller’s Title 
3.4.1. Title Search: Ascertaining the Seller’s Title

- Which facts does the buyer ( or the buyer’s lawyer or the notary) have to ascertain before he can be sure that the seller has a valid title? 

The seller’s registration as the owner provides absolute certainty for a buyer acting in good faith. So in the majority of the cases it is sufficient to check the present land register status (aktueller Grundbuchsstand). There is no need to check all prior transfer up to the period of prescription. 

3.4.2. Title Search: Absence of Encumbrances 

- How does the buyer ascertain that he will acquire the property without encumbrances?

With some minor exceptions based on public law (specific taxes payable to the community, e.g. land ownership tax (Grundbesitzabgaben)), all encumbrances have to be registered in the Land Register (Grundbuch) in order to guarantee a specific rank to the person entitled to the payment (Gläubiger).

In many cases, the purchase price is used to refund existing bank loans of the seller and to clear the Land Register (Grundbuch) from encumbrances. The buyer’s mortgage is usually registered at the same time as his ownership.  The procedure is more fully described under 3.1.1.. 

3.4.3. Title Insurance or Liability

- Why did your system develop title insurance?

- If title exists: How much does it cost in a typical real estate?

There exists no title insurance in Austria. 

3.4.4. Leases

- How does the buyer make sure that there are no leases on the sold property?

- What are the consequences for the buyer if leases exist?

- How many problems have to be dealt with in drafting of the contract? 

The seller has to warrant and to guarantee that there are no leases on the sold property. In principle all lease contracts must be taken over by the buyer, but in some cases he has the right to terminated this contract by giving notice (Not if the lease contract is registered in the land register or in case the lease contract is protected by the Act regarding Lease Contracts (Mietrechtsgesetz), which is applicable to the majority of lease contracts according to Austrian law. 

3.5. Defects and Warranties 

TC \l2 "3.5. Defects and Warranties 
3.5.1. Legal Rules

What are the buyer’s legal rights against the seller, intermediaries, (estate agents) and/ or notaries,

- concerning a defect title,

-concerning defects affecting the quality of the property

- concerning restrictions by zoning law and other administrative regulations, which have not been considered in the contract?

The buyer’s legal rights against the seller- depending on the defect- are:

-termination of the agreement (Rücktritt vom Vertrag) pursuant to § 918 ABGB;

-claims for damages

- the restrictions by zoning law and other administrative regulations are usually checked by the Notary.

3.5.2. Typical Contractual Clauses: The Scope of Caveat Emptor

-What kind of contractual clauses on warranties are typically agreed upon in a real estate sale among private persons?

Typically it is agreed that the seller is fully liable for defect of title, however material defect are usually excluded.

- Is it possible to exclude the remedies of the buyer? Does it make any difference if the seller acts in the course of his trade, business or profession? 

A total exclusion of the buyer’s remedies would be against consumer protection law if the seller is doing business, but it is possible among private persons. 

Yes, it makes a difference if the seller acts in the course of his trade and business. Under the Consumer Protection Act (Konsumentenschutzgesetz), the seller is liable for material defects within the legal period of three years.

-To what degree do courts exercise control over the fairness of such clauses? 

Only in the case of a lawsuit, the fairness of such clauses would be controlled by the court. The relation of market value of the real estate and the purchase price may differ more than fifty percent, otherwise the contract is terminated unless the favoured party is willing to refund the balance. 

3.5.3. Liability of the Buyer for Debts of the Seller

- Is the buyer liable for arrears of the seller, regarding in particular 

-real estate taxes,

-charges for garbage collection, water and gas delivery,

-charges for the administration of condominium apartments?

In a typical contractual clause, the seller is fully liable for all taxes and charges. The charges for garbage collection, water and gas delivery usually are clarified when the buyer takes possession of the property. If the buyer has paid these debts, he may claim refund from the seller.  

3.6. Administrive Permits and Restrictions

TC \l2 "3.6. Administrive Permits and Restrictions
3.6.1. Standard Requirements 

- Which permits are required?

In the case the property to be sold is situated in a residential area (Bauland) and assuming only Austrian citizens or EU/FTA members are involved, no permits are required.

-Does the draftsperson (notary) check the building permit or zoning ordinances?

The draftsperson checks the building permits or zoning restrictions only if he is specifically requested to do so.

-Are there any statutory pre-emption rights for public authorities?

No, but frequently agreed upon, in cases, when real estate is bought from communities. 

3.6.2. Requirements for Certain Types of Real Estate Sales

Administrative permits may be required for the sale of agricultural land (land transfer authority- Grundverkehr) or if foreigners (meaning non- EU citizens) are involved. 

3.6.3. Control of Administrative Permits and Restrictions

The Control is usually carried out by the Notary because it is the draftsperson’s duty to apply for administrative approvals.

3.7. Transfer Costs

TC \l2 "3.7. Transfer Costs
3.7.1. Contract and Registration

Please indicate the approximate costs for the sale of a real estate in your country (in general and for a property of 200.000 Euros).

-drafting and executing the contract

The legal fees are usually at or around 1 to 1.5% of the purchase price, additional disbursement 20% VAT and stamp duty has to be paid.

-title insurance:

None

-registration in the land register

1% for recording of title and 1.2% for recording of a mortgage plus application fees (EUROS 39 for a single petition).

3.7.2. Transfer Taxes

- How high are taxes on the transfer of real property?

On what is the tax based (on real value or purchasing price etc.)? 

The tax on the transfer of real property is 3.5%, except between the transfer between spouses and children 2%.

The tax is based on the purchase price, respectively on the consideration (Gegenleistung) in cases of a donation contract when additional rights are agreed upon, e.g. Wohnungsgebrauchsrecht (right of specific use of premises). 

- Is the due payment of the taxes a requirement for the registration of the transfer of a property?

Yes, due payment of the taxes is a requirement for the registration with the Land Register (Grundbuch).

-Does the notary/lawyer collaborate in the collection of the tax? 

Yes (Self- assessment as outlined above).

3.7.3. Real Estate Agents 

-How often is a real estate agent involved in the sale of a residential property among private persons?

There are no secured statistics, personal estimate: 75 to 95%.

-How much is the agent’s fee?

3%, only in case of a low purchase price the agent’s price can go up to 5%.

- Who usually pays the agent- the seller or the buyer?

Usually both seller and buyer pay the agent’s fees.

3.8. Buyer’s Mortgage

TC \l2 "3.8. Buyer’s MortgageThe typical solution is an “Escrow Solution”. So the bank transfers the purchase price to the escrow agent, who assumes the liability regarding the mortgage and pays the debts using the deposited purchase price. 

4. Special Problems Concerning the Sale of Real Estate (Cases)

TC \l1 "4. Special Problems Concerning the Sale of Real Estate (Cases)
4.1. The Conclusion of the Contract 

TC \l2 "4.1. The Conclusion of the Contract After inspection, the buyer tells the seller that he wants to buy the house. Thereafter, both of the them sign a written contract, which states that the seller will sell and the buyer will buy the house under usual conditions. The purchase price is also indicated in the written document. What, if any, legal effect does this document have?

Note: With this question, we want to discuss in further detail the formal requirements of a sales contract and the effects of a preliminary contract.

-A written document containing the most essential elements of a purchase contract creates a claim based upon a contract. (Schuldrechtlicher Anspruch) If after signing such a written document, the buyer or seller fail to sign the regular contract, and get the signatures legalized, the other party could bring forward an action for execution of the contract. 

4.2 Seller’s Title 

TC \l2 "4.2 Seller’s Title 
4.2.1 Consequences of an Invalid Sales Contract

In answering question 4.2.1, we have to distinguish two options: 

A has sold real property to B. Now, B wants to sell it to C. However, before entering into the contract, C finds out that the sales contract concluded between A and B was invalid,

a) because it lacked the required form;

b) because A did not possess legal capacity;

c) because an administrative permit required for the contract has never been applied for. May C go ahead with the contract and acquire the property validly?

Option A: B is not yet registered in the land register. In this case C may not go ahead with the contract.

Option B: B is already the registered owner of the real property to be sold. In the theory, C may go ahead and acquire the property validly. However, the issue which would have to be tackled is whether C is in good faith. 

4.2.2. The Seller is not the Owner 

A sells his property to B, who pays the purchase price and has the transfer registered with the land register. Only afterwards, it turns out that A was not the owner, with B having however relied in good faith on A’s title. (This may happen e.g. when the seller was believed to have inherited the property from his uncle by a will, but a subsequent will is found in which the uncle leaves his entire assets to a charity. To make it a case let us suppose further that the seller has become insolvent and cannot repay the money.) 

-How is B protected?

B is protected by the law, as long as he was in good faith, because he may bring forward that he was relying on the ownership of A as registered in the Land Register. According to Austrian Law, with minor exceptions good faith in the Land Register, respectively its correctness and its completeness  is protected. 

-May he retain the property?

Yes.

- How is the buyer protected if, already during the transaction, it turns out that the seller is not the owner?

In this case the buyer is not protected, because he is not of good faith.

4.2.3. Execution against the Seller

After the parties have signed the sales contract, but before its registration, a creditor of the seller distrains upon the property in order to enforce a judgement against the latter.

-Are there risks for the buyer (e.g. to loose his payment)?

- How may the buyer be protected (e.g. in drafting the sales contract)?

Either before signing of the contract, but not later at the same time, the seller signs a petition for priority notice (Anmerkung der Rangordnung für die beabsichtigte Veräusserung). By this priority notice the land register is blocked. The decree of priority notice (Rangordnungsschluss) is sent to the Notary, there exists only one transcript, no duplicate possible. The effect of a priority notice is, that any further entry will have to be deleted by the court ministering the land register, upon presentation of the priority notice order together with the contract and the application for recording of title of the buyer. The disadvantage of priority notices is the validity expires after a year.   

4.3. Payment 

TC \l2 "4.3. Payment 
4.3.1. Delay in Payment 

The buyer pays late. What are the seller’s remedies?

- May the seller rescind the contract?

- Does the buyer have to pay a (statutory) penalty or is he liable for damages?

The remedies for delay in payment are laid in the § 918 ABGB. So in case of the buyer’s default of payment the seller may 

either bring an action for the payment of purchase price or rescind the contract in granting a certain grace period. The buyer is also liable for damages. 

In practice, the consequences of delay in payment are stipulated in the contract. The rule as described above reflects the statutory provisions prevailing in case nothing particular has been provided for.

4.4. Defects and Warranties 

TC \l2 "4.4. Defects and Warranties 
4.4.1. Misrepresentation

- Half a year after the buyer has moved in, a water pipe breaks and floods parts of the house. The water pipe was put in when the house was built some decades ago.

Usually seller’s liability for material defects is excluded.

- In spring, the basement is flooded. Neighbours tell the buyer that the seller complained to them that the flooding happened every other spring.

- An extension of the house has been built without the necessary permit of the building authority. Now, the authority asks the buyer to tear down the extension. The seller claims that he did not know that the permit was missing, since the extension had been built years ago by the previous owner.

The defect as described above, could be described as a defects which was concealed (arglistig verschwiegener Mangel).


5. Sale of a House or Apartment by the Building Company (Bauträgervertrag)

TC \l1 "5. Sale of a House or Apartment by the Building Company (Bauträgervertrag)
5.1. Statutory Basis 

TC \l2 "5.1. Statutory Basis 
5.1.1. National Law

Bauträgervertragsgesetz (Bundesgesetzblattnummer 1997 durch 7 idF Bundesgesetzblatt 1 Nummer 1999 durch 72) (Building Promotion Act)

5.1.2. Influences of EU Law

What, if any, are the influences of the existing EU law, in particular the consumer protection directives, on the national law of the vente d’immeuble à construire?

The Bauträgervertragsgesetz reflects the rules of the unfair terms directive.

5.2. Procedure in General 

TC \l2 "5.2. Procedure in General 
5.2.1. Single Houses 

- Is the contract governed by any special regulations?

Yes, the contract is governed by the Bauträgervertragsgesetz.

-When does the buyer have to pay the purchase price (e.g. after termination of the building or according to the state of the building)?

The buyer transfers the purchase price to an escrow agent “Treuhänder within the meaning §12 BTVG”. The escrow agent (Treuhänder) makes payment to the Bauträger according to the payment schedule (Ratenplan) laid down in §10 BTVG. So payment is made according to the progress of the construction works. 

There is also the possibility to deposit a bank guarantee with the escrow agent (§8 BTVG) or to secure the buyer’s interests and rights by recording of title (Grundbücherliche Sicherstellung pursuant to § 9 BTVG). There is also the possibility to enter a mortgage on a different real estate in order to secure the buyer’s rights. 

- Are there statutory warranties for material defects?

The statutory warranties are laid down in § 933 ABGB (warranty period of three years), additionally in case the Bauträger goes bankrupt or it is not possible to bring forward claims for warranties for other reasons, the buyer may claim the transfer of the Bauträger’s warranty claims and claims against third parties.

5.2.2. Condominiums

Let us assume that the builder does not sell a single house, but an apartment in a condominium which he planned to build. Are there any differences as compared with the previous case?

In principle, there are no differences. However, the annotation of granting of condominium is regarded as sufficient “Grundbücherliche Sicherstellung” pursuant to section 9 BTVG. 

5.2.3. Renovation

Another variation: Let us assume that the builder has bought an old house which he wants to renovate and split up into separate apartments. He sells the apartments before completing the renovation. What, if any, are the differences as compared with the first and second case?

-There are no differences, the BTVG also applies in this case. 

5.3. Conclusion of the Contract 

TC \l2 "5.3. Conclusion of the Contract - Is there any formal requirement for the conclusion of the contract?

The contract has to be written (§ 3 BTVG).

- Is there any preliminary contract.

There are no specific rules regarding a preliminary contract.

- Is there any mandatory waiting period before the contract can be concluded?

The buyer has the right to withdraw from the contract in case he has no received before signing the essential information regarding the contract, or in case essential provisions of the BTVG have not been fulfilled. 

5.4. Payment 

TC \l2 "5.4. Payment 
5.4.1. Payment Date 

- When is the payment due under usual contractual agreements? 

Under usual contractual arrangements, payment is due upon signing of the contract or fourteen days after. 

- Is the payment made directly by the buyer to the builder or is deposited on an escrow account?  

Payment is made to an escrow account; in case payment is made directly to the builder (what is not done in practice), the buyer has to be protected by a bank guaranty, which has to be deposited with the escrow agent. It is possible to make the contract directly enforceable, however it is not usual.

5.4.2. Securities 

- Are there any securities for the buyer, such as guarantees or insurances?

The securities for the buyer are laid down in §§ 8 ss. BTVG. 

5.4.3. Acquisitions of Ownership

Usually, when making the first payment to the seller from the escrow account, payment is made to the bank in order to clear the property from incumbrances. For that purpose, the bank deposits the cancellation deed (Löschungserklärung) with escrow who assumes the duty to transfer parts of the purchase price not to seller (builder) but to the bank according to a specified installment plan (Ratenplan). 

5.4.4. Building

- Under usual contractual arrangements, does the buyer have to pay before or only after the building is finished, or does he have to pay installments according to the state of progress of the construction?

Under usual contractual arrangements buyer has to pay before the building is finished. Payment is made to the escrow account. Escrow agent has to make payments from the escrow account to seller (builder) according to the schedule fixed in § 10 BTVG. 

5.5. Builder’s Duties- Protection of Buyer 

TC \l2 "5.5. Builder’s Duties- Protection of Buyer 
5.5.1. Description of the Building

- How does the contract usually describe the building if it has not yet been completed (e.g. floor plan and written specifications)? Is this descriptions sufficient in practice (in ordinary cases)?

Yes, there is a specific description of the building which is sufficient in practice, often by attaching copies of plans.

5.5.2. Late Termination of the Building

- Does the contract usually provide for an exact delay for the termination of the building?

Yes.

- Which claims does the buyer have in the event that the delay is not respected?

Normally the consequences in case of delay are fixed in the contract (penalty payment).

5.5.3. Material Defects 

- Which claims does the buyer have if there are material defects of the building? What is the limitation period for these claims?

The buyer has the warranty given by §933 ABGB, which is a general warranty for material defects. The limitation period for these claims is three years.

- Does the buyer have any claims against third parties other than the builder (e.g. against the companies commissioned). 

The buyer might have claims against third parties in case the builder goes bankrupt or warrant claims cannot be brought forward against him (§ 16 BTVG).  

5.6. Builder’s Insolvency 

TC \l2 "5.6. Builder’s Insolvency 
5.6.1. Unfinished Building

- Let us suppose that the buyer buys and apartment on the third floor of a building yet to be built and that the builder goes insolvent after completing the basement. Is there any protection for the buyer?

The buyer is protected insofar as payments according to the payment schedule (§ 10 PTVG)are no more possible. In practice, it is also possible to provide for a “completion warranty” (Fertigstellungsgarantie).

5.6.2. Repayment 

- Let us suppose that the buyer rescinds the contract because the builder is late in finishing the building and that there are many material defects in the already completed parts of the building. However, after the buyer has terminated the contract, the builder goes insolvent.  May the buyer expect repayment if he already paid some installments? 

No, the buyer cannot expect repayment. In practice, a Fertigstellungsgarantie, as described above will secure the buyer’s rights. 


6. Private International Law

TC \l1 "6. Private International Law6.1. Contract Law

TC \l2 "6.1. Contract Law
6.1.1. Conflict of Law Rule 

-Does your legal system allow the choice of the applicable law also for contracts on real property?

Yes, but on the condition that the procedure of registering ownership is governed by local law.

-In the abscence of a choice of the applicable law by the parties: Is the lex rei sitae applicable also to contractual obligations concerning real property (e.g. to the obligation to transfer or to change real property)?

-Yes.

6.1.2. Formal Requirements 

-If, in your legal system, any formal requirements for the obligation to transfer real property exist: Is the obligation valid if the form prescribed by domestic law has not been respected, but only that prescribed by the law of the place where the contract has been celebrated? Is this so even when the law of the place where the contract has been celebrated allows the contract to be done in writing without any other formal requirements?

A land sales contract can be registered with the land register (Grundbuch) only if the parties’ signatures are duly legalized. Legalization by a foreign notary is possible. In the absence of a bilateral agreement, further authentication by apostille or by local law is required.   

6.2. Real Property Law 

TC \l2 "6.2. Real Property Law 
6.2.1. Conflict of Law Rule

- Does your legal system apply the lex rei sitae rule to immovable property? 

Yes, § 32 IPRG.

6.2.2. Formal Requirements 

- Is it possible to register the transfer of real property in your land register if the act of transfer has been celebrated in another state? If not: What are the reasons given for the exclusive jurisdiction of the national system?

Yes, see 6.1.2.

6.3. Restrictions for Foreigners to Aquire Land 

TC \l2 "6.3. Restrictions for Foreigners to Aquire Land 
6.3.1. Restrictions Limited to Foreigners

- Are there any restrictions for foreigners to acquire real property?

Yes, the possibilities for foreigners to acquire a real property are laid down in the land transfer act. 

6.3.2. Other Restrictions

As mentioned above regarding agricultural real estates. 

6.4. Case Study: Transfer of Real Estate among Foreigners

TC \l2 "6.4. Case Study: Transfer of Real Estate among ForeignersLet us suppose that a couple of nationals of another EU Member State own a vacation home in your country. They consider to transfer the ownership to their children (as a gift) or to another couple, who are nationals of the same Member State as them. If possible, the parties want to conclude all necessary contracts in their state of origin. They ask a local lawyer/ notary there to prepare the transaction. This lawyer/ notary asks you about the easiest way for the parties. What way do you recommend- or what is considered best practice? 

In this case I would recommend, that the contract would be prepared by the Austrian notary. Equally, the Austrian notary should apply for the specific waiver from the Grundverkehrskommision (Land Transfer Board) the next assessment has also be made by an Austrian notary. Additionally, the petition to the land registry should be made by the Austrian notary.  

The Rest of the Report will follow.


7. Encumbrances/ Mortgages (and Land Charges)

TC \l1 "7. Encumbrances/ Mortgages ( and Land Charges)
7.1. Types of Mortgages/ Land Charges

TC \l2 "7.1. Types of Mortgages/ Land Charges
7.1.1. Types of Mortgages

7.1.2. Legal Nature

7.2. Setting Up a Mortgage

TC \l2 "7.2. Setting Up a Mortgage
7.2.1. Example 

7.2.2. Formal Requirements 

7.2.3. Registration

7.2.4. Time

7.2.5. Costs

7.3 Causality and Accessoriness 

TC \l2 "7.3 Causality and Accessoriness 
7.3.1. Invalid Loan Contract

7.3.2. Right of Withdrawl

7.3.3. Changing the Secured Debt

7.3.4. Independent / Abstract Promis of Payment

7.4. Enforcement and other Rights of the Bank

TC \l2 "7.4. Enforcement and other Rights of the Bank
7.5. Overriding Interests and Priority

TC \l2 "7.5. Overriding Interests and Priority
7.5.1. Distribution of Proceeds

7.5.2. Overriding Interests

7.6. Scope of Mortgage 

TC \l2 "7.6. Scope of Mortgage 
7.6.1. Buildings 

7.6.2. Machinery 

7.6.3. Insurance

7.7. Protection of the Mortgagor

TC \l2 "7.7. Protection of the Mortgagor
7.7.1.  Right to Redeem

7.7.2. Redemption after Foreclosure 

7.8. Security Granted by a Third Party

TC \l2 "7.8. Security Garnted by a Third Party
7.9. Transfer of the Mortgage

TC \l2 "7.9. Transfer of the Mortgage
7.9.1. Transfer of the Mortgage in General 

7.9.2. Special Cases 

7.10. Conflict of Laws Issues

TC \l2 "7.10. Conflict of Laws Issues
7.10.1. Bank Loan Taken by a Foreign Debtor in the Host Country

7.10.2. Bank Loan Taken by a Foreign Debtor in the Host Country

7.10.3. Bank Loan Taken in a Third EU- Country

7.11. National Restrictions on the Right of a Debtor to Secure Debt with a Mortgage Assessed under EU Law

TC \l2 "7.11. National Restrictions on the Right of a Debtor to Secure Debt with a Mortgage Assessed under EU Law
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