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Joint Commitments and Individual Participation”

The people made the Constitution, and the people ca
unmake it. It is the creature of their own will,chlives
only by their will.

Justice Marshall

Social life is perpetual becoming.
Emile Durkheim

[. Introduction

Margaret Gilbert has extended the rich sociologaiolarship of joint commitments in a
very promising way to explain the nature of podtiand legal obligationsAccording to this
theory, there arelural subjectsexisting, which are created by the commitment rddirt
members to do certain thingtogether. Joint commitments come into being inosiways,
and individual consent of the members will oftert bat always be the mean for that. When
such plural subjects are committed toXiheir individual members aiadividually obliged

to J by virtue of their joint commitment. According @ilbert this obligation from joint
commitment always exists and is grounded in thiet joommitment itself alone. In this she
differs from the other writers in that traditionckuas Michael Bratman and Scot Shapiro. Her
other novel contribution is that building on thisligation she moves beyond the philosophy
of action into the field of political philosophy &xtend the joint commitment theory to large
and ziznonymous society and to legitimize the paliteand legal obligations of citizens to their
states.

To achieve this Gilbert relies on the Durkheimead & mmelian concepts of social groups.
Thus she does not focus on the individual membatsoh the group as a whole which is
considered to be the proper subject of the obbgati especially of political and legal
obligations. The group of people who are committeditogether form a specific unity, which
is theplural subjectof a joint commitment td. Accordingly, any state can be seen as a plural
subject consisting of its citizens who are jointynmitted to maintain its institutions or, in
the words of legal positivism, jointly committed tmeed its Rule of recognition. The
advantage of this view is that the standard ‘nceagrent’ objection to the contractarian
accounts of state can be avoided as joint commisnda not always require individual
consent to be formed. Indeed, to substitute agreemi¢h joint commitment is a very subtle
way to avoid this problem, yet it is not entirelycsessful, unless we turn a completely blind
eye to the complex relationship of individual memsbeith the respective plural subject.

When we consider the individual constituents oflargd subject it seems that the plural

" | have benefited considerably from the discussiéran early version of this paper at the Jurispnade
Discussion Group at Oxford University in May 200@aspecially from the comments by Danny Priel.

! See Gilbert, Margarefn Social FactsRoutledge, 1998Living Together Rowman & Littlefield, 1996 and
especiallySociality and ResponsibilitiRowman & Littlefield, 2000.

2 See Margaret GilberReconsidering the “Actual Contract” Theory of Palil Obligationin Ethics, Vol. 109,
No2, (1999), pp236-260, included as chapter 6 mSueiality and ResponsibilithereafteiActual Contract In
the present paper | do not argue with the jointmitments tradition, but only with Gilbert’s atterptextend it
to states. None of the other authors who writdig tradition apply it to political obligations.
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subject account of state runs into several probldaisGilbert fails to address. The first is the
membership problem. The theory claims that if aenember of a plural subject committed
to J, he is always obliged to J (and accordingly m@ such obligation if he is not member of
plural subject) therefore Gilbert should suggeptaper criteria to identify who are members
of the plural subject (whenever the later is sidfitly large and anonymous). This problem is
created by her negligence of another problem. $kerrcares to explain by virtue of wizeat
previously unrelated people come to join a pludddjsct. If no individual act is needed for an
individual to become member of an existing plurabjsct, then it will follow that no
individual act is necessary to create a new pladdlject either. But this would mean that
plural subjects exist independently of their mempwhich suggests some kind of organicism
which is explicitly rejected by Gilbéras well as by the predominant part of the conteamyo
scholarship. The third problem, related to the sdcs that people who acquire obligations
without their consent seems at odds with the canokfreeborn people which is so dear to
the Western political tradition. This is the libemproblem. Finally, there is the morality
problem, as joint commitments are often formedlatamt contradiction to morality, yet that
does not prevent them for creating obligationslierindividuals.

Despite of these difficulties, the suggested actairstate as a joint commitment of the
citizens to uphold certain rules seems very udefuthe positivist legal scholarship, therefore
the present paper will suggest a possible solutamne of them, which can possibly help to
solve the others. | am not satisfied with this 8oly nevertheless | am confident that on
solving this question depends the whole plural extbjheory of state. Therefore | will first
suggest a solution to the problem, then | will d& the avoidablility of the problem and
finally I will suggest reconsideration of the thgor

II. Joint Commitments and Plural Subjects

Examples of Joint Commitments

It is commonly observed that there are variousgalions that are acquired by people as they
often participate in different co-operative actiomghout any consent on their part. In this
way, people together become one ‘plural subjecthefjoint action and are jointly committed
to the co-operative action. The people who haveinecmembers of this plural subject may
have obligations with regard to the commitmentthefwhole they are part of. An orchestra is
a typical example of a plural subject, where altref members have joint commitment to the
co-operative activity and accordingly all of themavh a dutytowards the orchestrdo
perform their part whatever this part happens tollbés is obligation for every single one of
them w4hich arises from her being part of a plurdject committed to perform common
activity.

The orchestra is indeed something different frosncinstituent members and can be easily
seen as plural subject with its own distinct ini@ms that do not fully coincide with any of the
individual intentions of the members (nor with thaft the median member or with any
aggregate of members’ intentions). Yet this is asyecase as its existence is apparently based
on certain kind of wilful consent of every singleeoof the individuals to become member and

% In Actual Contract p 254, she distinguishes her account from theosikich ground obligations in the ‘birth
context.’

* The latter differentiates the plural subject actdtom fair play accounts (like that of Rawls), eva duties are
only towards the fellow co-operators and not toepasate group entity, and from the communitariaoties
(like Horton’s one for instance), where the soudfeobligation is the belonging to a community that
determined by birth.
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take up these obligations. Gilbert argues thatlangipeople may become jointly committed
even without individual consent. The best examglehs of two professors who develop the
custom to go out and dine together after each tlepatal meeting and “after mamyg hoc
arrangements understand that they are jointly catadhito having dinner together after
departmental meetings."While the individual dinners in the beginning webased on
agreements, there is no agreement for the gendeaéstablished in this way to dine together
every time in the future. Yet from some point pssfers may see themselves obliged to do it.
If they both feel that they have such obligation, the argument gmgesthen thisis real
obligation, which people havacquired,yet it is not based on their consent to be obliged
Indeed all friendships, with all numerous obligasahat may arise from them, are acquired
in similar non-consent based way.

The ultimate example is a squad that is draftedallys against the will of the soldiers. Once
they start behaving like a single unit, they hagastructed the plural subject ‘squad’ and its
members have the obligation to act in compliand Wie joint commitments it may have.
Indeed, if one does not, the other members of thiewill rebuke him (even though they are
equally unhappy to be in the squad!), and accortinGilbert, they will be right to do <o.
Any social group may be seen as established innthysand any social rule can be grounded
on such obligations from joint commitments. Gilberaintains that the state is of this type of
co-operative enterprise, where the population besojointly committed to heed the law.
Thus she explains the authority of sfaged the acceptance of the Rule of recognftion.
People become jointly committed in the co-operatotion they often refer to abeir
countryin exactly the same way as the professors to to@rmon dinners.

Reconstruction of joint commitments

So joint commitments do exist and cannot be andlysderms of an aggregate of personal
commitments, a joint commitment is different fromck individual commitment. Gilbert is
correct to observe that “plural [subject] is urifi@ such a way as to count as the subject of a
single intention — the intention that is ourghd that “’we intend to do A’ ... is not equivalent
to “each of us intends to do A>In Scott Shapiro’s words joint commitment is onkene
“each participant is committed to meshing his or sigbplans with the others, not only in
order to ensure his or her own successful completibthe task, but also to ensure the
completion of each other's contribution's.”Gilbert identifies three features of joint
commitments — they ground individual obligationsitwthe respective standing of any
member to rebuke violatdf, they require permission from the others to step and they
are compatible with contrary personal intentionshef members. Thus, the joint commitment
transcends the individual intentions even in thepsest case when members have all
expressly agreed to be committed: “In the caseowit jcommitment, the single thing that
constrains the practical reasoning of both paigesomething over which neither party has

® Actual Contractat p.243

® At this point the liberty and the morality problsmecome apparent.

" Especially in heActual Contract

8 See Chapter 5 iociality and Responsibilitpp. 71-97).

® Sociality and Responsibilitp.15

ibid.

1 Scott J. Shapird,aw, Plans, And Practical ReasamLegal TheoryVolume 8, Issue 04 (2002), pp387-441 p.
398.

12 Every participant “clearly has some special stagdin the matter, by virtue of shared intentiond¢ility and
Responsibility, p. 16) and also “If | fail to aat@rding to our joint commitment, you — as one efuhave the
standing to rebuke me — as one of us” (Gilbert,Il&tive Preferences, Obligations, and Rational i€dfoin
Economics and Philosoph$7 (2001), pp109-119, p. 116).
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absolute control ... [it is] under the control of bgarties together-®

The extension of this plural subject account froemell group to a state can be reconstructed
as follows:

1. There is such a thing — plural subject, which igraup of people who may become
jointly committed to do something. Such group iffedent from and may exist
independently of its individual members.

2. Plural subjects commit themselves to jointly parfocertain activities like walking
together, dancing, being a nation.

3. When the plural subject is committed all of itsiindual members are committed to
act accordingly?

4. This joint commitment remains in force until res#a (jointly) and members cannot
change individually the joint commitment of the gpd® | will call this stabilization
of the commitment and will revisit the significanakthis point later.

5. Individual members of the plural subject atgiged® to perform what is required by
the joint commitment fono other reasorbut the fact of the commitment, for its own
sake). Indeed, it seems that whenever the commitfoethe whole exists such as its
parts cannot change it alone they should be comgide be bound by it.

6. Sometimes people consider themselves citizens siite which is “their” state. In
other words, they consider themselves jointly cottedito heed certain rule as Rule
of recognition i.e. to abide to whatever this ndlentifies as law of the land.

7. As this law itself has universal claieverybodyhas obligation to abide to it.

Analysis of joint commitments

This is according to the author hersefeakly voluntaristic theory’ weakly, for it allows for
coerced consefit but still voluntaristic, for it is different fronthe theories “that do not
require one to act in any particular way at alghsas the theory that your political obligations

13 Sociality and Responsibility. 29.

1 This is the joint order argument, s®eciality and Responsibilifyp. 55-56.

5 This is joint abrogation argumemip. cit.p. 57. This is intuitive as whatever individual nteers do after they
have become jointly committed is irrelevant; onljiem they act together they change the ‘will’ of treup.
The difference between the two subjects — the gamgthe individual member — is what stabilizes ghared
intention so it may not only transcend the indiébintentions but exert pressure on them. (I skall
stabilizationof the commitment and will return to it in the odusion.

'8 The assertion of this is an important different&itbert’s. In response to her Michael Bratmanramkledges
the pressure for stability of intentions (See Sisred Intentionin Ethicsvol. 104 No. 1 (1993), p. 110) yet he
rejects the claim that joint commitments are alwsgsrces of nonconditional individual obligatiomscomply.
For the time being | will take that such obligasoexist for granted but in the conclusion will metuo the
significance of this claim and will discuss the gibdity of the joint commitment itself to groundligations
without being supported by ‘substantial’ reasoks fairness, common good etc.

It may be noted that Bratman usually speaks abmaites intention, while Gilbert — about joint comménts,
yet this difference of terms does not seem to allewto accept that the former does not, while el does
create obligations. Indeed Gilbert acknowledgirtgkes Bratman’s shared intention thesis as staptimgt, and
Bratman reexamines his thesis in response to GillgeShared Intentions and Mutual Obligatioins his
Faces of IntentionSelected Essays on Intention and Age@ambridge University Press, 1999, pp130-141.
There he once again concludes that shared intantiomot necessarily entail obligations and shaves dases
when they clearly do not — in presence of coereiot of disclaimer. He also suggetts purposive expectation
creationas a possible condition, which added to the shimtedtions may amount to obligation. This and othe
additional conditions that may warrant obligatiovilh be discussed later.

" Actual Contractp. 254.

18 Scott Shapiro avoids such bold statements in &isien of the theory of joint commitment, claimitteat
intentions cannot be coerced, “unless coerciomidetstood by the participants to be a method féoreimg
uncoerced intentions™op. cit p. 411). Similarly Michael Bratman explicitly dudes the ‘Mafia’ case where
one is coerced to participaip( cit.,p. 104).
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are wholly determined by the context of your bidhthe theory that one is obligated to obey
just institutions.*® The joint commitments are not always based orseot) and even when
they are, the obligations may be much broader thartonsent may possibly cover. Example
of this is marriage, where people find themselvesnid to do things that none of them ever
intended. Once the plural subject is establisiedurther commitments may arise in different
ways — democratic or authoritarian. The best exaroplthe latter is “when asked about his
vacation plans, George might turn, in ignorancehivwife, Rosa, and ask “What are our
plans, love?® Apparently there are many types of joint decisitimast do not involve real
consent, yet they are well established and heegdtebsociety. The lack of consent is not
immediately incompatible with freedom, for once thave a commitment to do something
together, in this case, to live together, this ssagly includes making decisions together,
with the decision-making mechanism being democrati@uthoritarian or whatever comes
about. Yet these obligations may still be justifibgcause people intended to create such
plural subject and to be bound by variety of unexge obligations and submit to variety of
decision-making mechanisms.

Plural subjects: virtues of circularity

This is also aperformative accountbecause the attitude of the members towards the
obligations creates these obligations: Gilbert shgs there is about as much obligation as it
is felt to be?’ What is very useful here is that social obligasiatepend on the empirical fact
of people feeling obliged. This can be suitablyeexied to political obligations, which arise
when many people share feelings of obligation &rtbountry. This concept is powerful for it
allows the theory of joint commitment to succeederehmany other fail under critics like
Robert Nozick and A. John Simmons. The claim of [dteer that the widespread sense of
obligation is unfounded cannot hold against Gilp&at the belief here is self-fulfilling and
cannot be correct or incorrect.

If the leader of a boat club announces that “oub’thas to participate in some race, members
mayfeel obliged that they have to go even if evengk# one of them personally prefers to do
something else. And if, and only if, thelp feel obligedthen they really are obliged to go for
that race. This is always valid, provided only thay believe that the group they consider
themselves members of, is. Certainly, if club memalseibject the joint commitment to some
criticism and find out that none of them is wiling waste time with this race, they may
rescind the joint commitment, but they will do thatgether, and this will be a new
commitment, namely not to do what they were presipeommitted to. Note that the leader
(or in fact any other member) can announce tia’“are committed, and support that with
previous practice, with some statute of the clubme promise that he has made as
representative of the club, or even without anylaxation at all. Indeed it may be the case
that members just say “forget it” — then no jointramitment will arise. Yet there are plenty
of cases when joint commitments do arise in thig aad people do feel obliged to honour
them.

It should be also noted that Gilbert’s accourttiisular: (1) One is defined as a member of a
group by associating himself with certain commitiiez norm, accepted by this group; then
one is deemed to be bound by this rule only bechess member. This circularity is virtuous
for all who either identify with the group (regaeds of the commitment that constructs it) or
who accept the commitment, thus becoming part ef ghoup (regardless of any prior

9 Actual Contractp. 254
2 30ciality and Responsibilitp. 23
2L Actual Contractp. 258
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identification with the group on other ground$)indeed this circle seems plausible
description of how groups and their obligations aamnoriginate, and Gilbert provides
numerous examples when plural subjects do emergédbarome committed in this way. In
historic perspective this circularity may explaihet construction of many cooperative
enterprises, political organizations or existingiabrules. When added to H. L. A. Hart’'s
concept of law, this circularity is very powerfulpeople of the country are jointly committed
to uphold the Rule of recognition (i.e. to treatatdver it identifies as binding) disregarding
the way this joint commitment has historically caimi@ being.

Gilbert’s critique of Hart

While advancing the plural subject thesis Gilbedimtains that the proper subject of shared
intentions and joint commitments is the group, itonstituent membersand sees a plural
subject behind all kinds of collective enterprisesjuding the collective enterprise to uphold
certain social norm. She argues that the problethefuthority of Rex | that Hart claims to
solve only reoccurs on a different level. “How d&ex] achieve a right to specify what is to
be done for the group as a whole? Hart’s solutiomterms of social rules as he characterizes
them — rearises this problem at the level of sotibds. Assuming that social rules involve
issuing of a fiat by someone or something, we hfgke] problem: Who or what can
appropriately issue a fiat for a whole groufiZccording to her not only Hart's concept, but
any other individualistic concept cannot do thatcessfully?® Instead, we have to focus on a
group i.e. plural subject because only it may conitself to abide to the rule; when it does,
its members have respective obligation to abidéhéojoint commitment. According to her
definition “[t]here is a social rule if and onlytiie members of some population P are jointly
committed to accepting as a body a requiremerti@fdllowing form as a body: members of
P are to do A in C?

One important feature of social rules is that peak entitled to exert pressure on others to
achieve complianc®, yet nothing in the Hartean account of rules seg¢msprovide
justification for such pressuf@.According to Gilbert a social rule may very wek ka
standard for behaviour of certain group of peoeHart says, but it does not necessarily
entail that there is a justified “claim for eachnmer against every member for conformfty”
with the standard (at least not any more than tleeome in case of “habitual obedience” to
command). She maintains that something more isssacg — goint commitment to uphold
the rule.

To accept something as a rule means to subjecelbineghe behavioural standard stipulated
by that rule. Beyond the individual case to accgphething as a rule means that a plural

22 Thus the plural subject theory is in danger ofapsing either into the classical contractariamtigor into a
communitarian one and seems vulnerable to the atdrabjections to both of them. In order to finsudtle way
between the two it must find a satisfactory solutio the problem who are the proper members oplinel

subject.

% Drawing on the Durkheimean and Simmelian traditsbre describes the social group as one involving “a
connection between individuals so close that itifies one in saying that the relevant people dartsta unit”
(seeSociality and Responsibilityp. 1 and more in h&dn Social Facts

24 5ociality and Responsibility. 81.

% gociality and Responsibilitp. 71

% 3ociality and Responsibilitp. 84.

2TH. L. A. Hart,Concept of LawOxford: Clarendon Press, 1961/1994, pp. 54-56.

% See Gilbert’s reconstruction of the features afalaules according to Haft Sociality and Responsibility
p.73. These are thregularity of behaviour feature, treandard of criticisnfeature pressure thought justified
feature and théelt bindingnesgeature.

2 30ciality and Responsibilitp. 76
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subject (e.g. “people”, “society”) becomes comnditte create and imposa requirement to
itself (themselves together). Traditionally in tlegal theory only individuals are subjects of
commitments therefore in a larger society it is@asingly difficult to extent the concept to a
whole group as many people cannot be shown todieidgually committed to any rule. Here
Gilbert’s concept of plural subject helps, fortiitan be shown that a group is committed to
uphold a rule (which is an observable fact), ewagmber of this group should be committed
accordingly®® Only if we see the whole social enterprise astjosmmitment as described
above the justification of punitive pressure folkow

In case of a state it is easily observable thatrfynaeople take themselves to have certain
obligations by virtue of the fact that certain coyris their country.”® When some people
believe they are obligebgetherthey form a plural subject — nation — whicholsliged as a
bodyto heed the Rule of recognition of that nationcéwingly, eachndividual member of
that state is obliged to pursue the joint commitnterheed this Rule of recognition (i.e. to act
according to the standards identified by this Rafleecognition). Hence, each of the members
obliged in this way may justly be subjected to ptes to conform by his fellow members.

By virtue of the concept of plural subject we camaudefrom the social facthat there are
some people who are committed to heed the Ruleeadgnition that there is individual
obligation of each member of the plural subject. Plural stilileeory allows two significant
transitions: from the individuabeliefs of manypeople to the collectivebligation of the
relevant groupof people and back to individuabligation of each membefThe concept of
“accepting as a body” allows us to get rid of theea for individual acceptance. Whether
people accept something as a body is observablal dact, and the contractarian problem
with the ‘no agreement’ objection is avoided. Ifagly easy to see people in each country
acceptingas a wholeheir laws, or their Rule of recognition, evenugh it will be impossible

to see all of them individually accepting it.

lll. Problems of the Plural Subject Account

Even though the concept of plural subjects seemm@mising it raises four problems. The
most immediate two of them were already made olsvidinese are the individual liberty
problem and the morality problem.

Morality problem

Gilbert is correct to observe that HarConcept of Lawsays little to justify the claims for
performance and corresponding right of the fellownmbers to exert punitive pressure.
However, she does not say enougfustify it either. Her assertion that “when there is aaoc
rule, each member of the population in question dagaim on every other member for
conformity ... each member is obliged to every mentb@onform to the rulé? is ultimately

a descriptive one, not normative. It also haselittiore to say in answering why members of
plural subjects argist to exert pressure to achieve conformity to thatjgommitment than
Hart's claim that they do so to maintain the staddaf behaviour® What she offers is

% The problem arises again, for the question ‘whmimmitted’ is supplanted by the question ‘who &mber.’

I will return to this later in this paper. Thus &8it's theory shifts the problem of political amgjal obligations
from the field of jurisprudence to the field of smlogy — how people become subjected to the laveddp
entirely on what social groups are, and if theyadske to commit themselves as a whole, their individueatts

will be committed as well.

31 Actual Contractp. 236, emphasis of the original.

32 30ciality and Responsibilitp. 86.

% Both of them encounter the well-known Humean peoblneither from the fact that a group has a stahda
not from the fact that a plural subjestcommitted to pursue a common activity, a conclusmay be drawn that
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another essay in descriptive sociology after alirhBps she will satisfy herself (as legal
positivists including Hart himself do) to obserdgetcases where a joint commitment to
uphold the Rule of recognition is a social but mairal fact, as natural lawyers may want it to
be. This is still plausible if she is really satsf to set aside the normative questions why we
have to honour such obligations and do we hapeéma faciamoral obligation to obey the
law. However she is quite ambiguous on this isstle maintains that “one is morally
required to respect one’s obligations of joint coimment, all else being equafyet if they
contradict other moral rule “one is morally reqdineot to respect them?™ She is aware of
this difficulty and at least once she says thase¢hguestions are opehHowever answering
these questions is the very purpose of any account ditiged obligation: it should be
unambiguous whether we have a moral obligation ieyothe law or not’ and this is
precisely what Gilbert seemingly tries in her detion the Actual Contract.

Liberty problem

| am sympathetic to the conclusion that if one mmber of a group i.e. of a plural subject,
and this plural subject is committed to do somethone is obliged to act in compliance with
this joint commitment. For Gilbert however this abvays and unconditionally so, which
seems quite unacceptable within the liberal pamdipat is embraced by the western
societies we live ifi® If we still want the notion ‘human freedom’ to leasome meaning, it
must matter how the joint commitment itself is domsted and how individuals become
members and respectively parties to it.

The easiest way to solve the liberty problem idigmiss Gilbert's account entiréfand say
that no such obligations exist, and even if petgleve they do, they are simply wrong. But
the examples discussed above show that there dasttsome cases when we feel obliged
and seemingly we are right to do so. Another eaay ¥ to see some weird ‘implied
consent,’ justifying such obligations and peopldl wppear to be free as long as they are
consenting in this way. However to find somethimgplied wherever we need it is not
solution, but avoidance of the problem.

Gilbert does not address the liberty issue, pertses does not see any problems with
obligations based on thHeelingsof their subjects; that is why she maintains thattheory is

weakly voluntaristic. Indeed, as long as the ja@otmitment depends on the attitude of the
members, it seems ultimately compatible with tfe#edom. Yet even though the plural

membersoughtto comply and have to be punished if they do Net the second seems more plausible — if
people believe that asughtis true, theyoughtto behave accordingly. The meaning of the joinhootment is
that people are committed to treatiams anought Of course the substance of this ought is arlyitaand is not
empirically derived. .

34 Actual Contractp. 247. Similarly p. 258

®bid., p. 247

3 Actual Contractp. 259

37 Gilbert may claim that her theory only explaine tature of political and legal obligation and tie moral
obligation to obey the law (even though the titleher article clearly places among the theoriesmofral
obligation to obey). But if this was the case wisathe nature of thebligation of joint commitment in point 5

in the reconstruction of her theory above? If tlisa legal obligation, then plural subject theotyis a
tautological: individual members of plural subjebisve legal obligation to obey the law becausehgolaw
requires. And if this is not legal but “other” oipition what else it may be, if not moral? Furtistie keeps on
repeating that pressure for compliancejustified, which again needs moral grounding (any attempt for
justification of obligation begs for external gralimg for otherwise the argument will be apparenttgular).

* Ironically | can use Gilbert’s own terminologyjtestify an obligation for anyone of us to refute Heeory: we
are jointly committed to heed the liberal princighat persons are born free and each one of u® habuke
theories that contradict to this principle.

%It would be enough to dismiss point 5 of the retnrction above.
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subject as a whole may come into existence whdicigut number of people believe it does,
the individual attitude is not good enough to daiee the personal scope of the obligations.
Two persons, who have similar status in a grouptlpicommitted to something, may have
quite divergent attitudes towards their obligatiéh#\nd certainly feelings, unlike joint
commitments and shared intentions, can resideinnhdividuals?*

Gilbert cannot see this problem because she entbrmdeurkheimean perspective, which
allows her to see people becoming members mbsetgferencé& to certain feature they have
in common®® From such a perspective the existence of “Wep#ople” who feel and behave
like citizens of a country is enough to create réggpective obligations not only for everyone
who shares this feeling but for everyone who sharésature that those believing consider
characteristic. The whole group commits itself aul becomes everybody who may be
considered by the committing members to be alsonuitting member: “members of the
population can express their readiness to be yocdammitted in a particular way with the
other members — whoever precisely these maybe.”

However for those of us who do not rush to embsaash perspective wholeheartedly some
additional conditions have to be met for a plutdijsct to be constructed. We can accept that
the belief of sufficient number of people that tlwynstitute a group jointly committed to do
makesthem committed toJ. Such joint commitments do exist. Here the cindtyaof
Gilbert's argument demonstrates its virtue, becauakows us to avoid the need of any pre-
existing social groups (which is less and less iptessn the complex and diverse modern
societies. Plural subjects are created by the sanye joint commitment: “The relevant joint
commitment is a commitment ... to constitute as mrisapossible a single entity with a
certain psychological property (in this case adogpor requiring something):®> And also “a
given population may in principle constitute a sbgroup by virtue of having a given rul&”
Due to this circularity no quasi-organic bonds aeeessary for the plural subject to emerge
and persist. Only its joint commitment to perforom® cooperative action binds it together.
The plural subject and the relevant commitment ghtate and persist because of the
interlocking intentions (to use Bratman’s phrase)nembers. Seemingly the plural subject
theory is sufficiently liberal not to need any watiand any obligations acquired merely by
belonging to groups.

However, this subtle avoidance of the needaf@riori groups who commit themselves raises
the question precisely who is jointly committed dndvirtue of what she becomes jointly
committed. When two strangers sign a contract itlear that the two of them become the

“0 Here Gilbert significantly diverges from Bratmamhose conditions characteristic for joint commitiisen
include individual intentions and awarenegsath agenneeds also to embrace as her own end the effufacy
the other’s relevant intentioisfiared Intentiong. 109, emphasis added). Moreover, his assettin “l intend
that we Jbecauseyou intend that we J and this is common knowlebigisveen us” dp. cit p. 106 - view 4)
seems to provide substantivereason for such obligations, which places him alde the fair play theories
rather than to Gilbert’s self-justificatory commitmts.

“1 Gilbert could develop theory of shared feelingalagical to the shared intentions theory. Yet thély have
again to recourse to something in the individualkjch is common or shared. Such recourse is ingeita
because of the obvious lack of separate psychabgibstrate of the society.

“2«one may also be party to a joint commitment [Witkhersunder some particular descriptibfSociality and
Responsibility p. 82, emphasis of the author) and “should thevaesmt description cease to apply to a given
person, he or she will automatically be freed fithie commitment”ipid, p.83).

3 Like for instance “inhabitants of this island.” lver account seemingly there is no conceptual protfor
people having blue eyes to become jointly committegdrecisely the same way, it will suffice if theyart to
believe they are jointly committed.

* Actual Contractp. 243.

> Sociality and Responsibilitp. 85

“Ibid. p. 86
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plural subject of joint commitment to fulfil the tles stipulated in it. But whenever we turn to
larger plural subjects, individual intentions to paintly committed are increasingly

unobservable (and often unavailable). Gilbert itedbly has to (and does!) turn not to the
intentions but to some other (non-voluntarististppertiesof the relevant people. However
this shift supposes some non-voluntaristic bondsvéen them i.e. ultimately she must
recourse to some prior non-political communitiesitmb by some organic bonds. Even if a
kind of organic perspective could provide solutitm this conceptual problem, still the

practical question of identifying the proper mensbefra given plural subject remains.

Membership problem

Even if it was conceptually plausible for free pleofm acquire obligations by virtue of their
qualities (such as their identity, for this is whaflerence to a property means) there is still the
guestion when a person enters or leaves the plural subject ded réspective joint
commitment. Gilbert says that members cannot werddlyy break away at all, but apparently
one can, when she acquires a foreign citizenshep évthis was prohibited. Treating people
as members dheir respective groups is simply impossible becausesthsr too many cross-
cutting commitments to concurring plural subjeats decause there are different degrees of
membership, with some people marginally belongiaghe group, or marginally feeling
obligations to ift’ Finally, the principle of reference is often unitiiable — are “we, the
people of this nation” or “we, the inhabitants bistterritory” making up the relevant plural
subject? Gilbert may wish to dismiss these questgaying that she provides a theory how
the state can possibly oblige us, and does not tuaaddress such practical details. However,
a theory of political obligations, which cannot eleine the personal scope of the obligations
is liable to appear less than adequate.

For the purposes of descriptive sociology the dismn could be closed by excluding those
who do not easily become committed. Thus Scott Bhdimits the members-parties to his
version of joint commitment theory to officials:f“the claim that legal practice is a [Joint
Intentional Activity with Authority] has any chancef being true, then the class of
participants will have to be restricted to legalials. This is so because there are legal
systems where large segments of the populatiorooonto the law out of nothing more than
fear of punishment and evade the law if and whey ttan. While such individuals are
responsive to the directives of those in authorityyould be a cruel joke to interpret their
behaviour as motivated by a commitment to the jativity.”*® This limitation of the parties
to a political joint commitment can solve the memnsh@ as well as the other problems, but it
is implausible as it apparently renders legal ratesommands to officials, which is a well
outdated concept. Even if one may agree with seslt, this is certainly not Gilbert's
position for her obligations of joint commitmentse all-inclusive. But to include certain
people in a joint commitment altogether, she mitbee embrace a stronger organicism and
recourse to pre-political bonds between them, wlibb avoids, or take up individualist
perspective and show hogweryonebecomes committed, which she never does. In tke ne
part of this paper | will take the middle way andlwsuggest how every individual may
become jointly committed but with the help of psasting, though not political, groups.

Identification of the act
These tree problems are exacerbated or perhagedigaone important fallacy that Gilbert

*" There also are plenty of subgroups around sbeiptural subject theory is taken seriously, whenev
subgroup emerge, it should not only have righetédetermination, but its very emergence wouldllea
automatic secession.

8 op. cit.387-441, p. 418
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makes: she fails to identiflyy virtue of what acthe joint commitment is created and people
have become members of the respective plural dutee offers numerous examples how
joint commitments are constructed, but never gogyoid the separate cases to show a
pattern. This is not too surprising, given her aptaal position in which there is little place
for individualistic considerations. In the rare easvhen she encounters the issue, Gilbert
maintains “it is sufficient, roughly, for the pas to express their personal readiness to be
jointly committed”® and “mutual expressions of readiness may thususad the creation of

a joint commitment® She maintains that no consent of the parties cessary, but to
express such “readiness to be committed” is thg definition of consent: As it is essential
for the plural subject theory to avoid the needdonsent, she must find something different
from this ‘readiness.’ Moreover, this act cannotapg tacit or implied consent for the whole
theory would collapse in another version of thaaamntract theory and accordingly will run
into the well-known ‘no consent’ problem. Yet apgatty some individual action from each
of the participants is necessary for the joint cammant to be formed.

IV. Acts of Participation

In this part | will try to find a way out of theseterrelated problems. First, | will analyse the
examples of joint commitments of few persons taidg by virtue of what they come to bind
the participants. Next, | will consider if the saindividual act that is identified behind the
construction of small scale plural subjects carsd&en behind larger and anonymous ones. If
this is so, the identifiedct of commitmenwill be proposed as criterion for membership
afterwards. Third, the liberty problem will be residered with regard to the suggested
solution of the membership problem. The moralitghdem will not receive special attention
in the present article. Finally, a modified versioh the plural subject theory will be
suggested and evaluated. In the final part of #gep| will offer a re-evaluation of the joint
commitment concept in general and will suggest whainsider its valuable contribution to
the theory of political obligation.

The Act of Commitment

Let us analyse the most obnoxious of Gilbert's epiashwhere “soldiers” are kidnapped to
make up a squatf.Once the individuals for one reason or anothet gispeak of themselves
as ‘the squad’ and to behave like one, the plurbjest is created. Whether this is really so is
a social fact and depends on the actual behavitmwnever, even if ‘they’ do, this will not
always mean that every single one of them doesy @rdveryoneconforms with what the
majority does, he can be seen as part of this Ipbuttgiect. For otherwise what would has to
do with Jack the fact that everybody else of théasanrelated sum of strangers behaves like
a squad?! Gilbert does not pay sufficient attentmrone important step in the creation of
plural subject — if plural subject itself is credtenly in the process of becoming committed,
then there is no way for anyone who has not indiaily taken part in its creation to become

“9 Actual Contractp. 246

ibid.

*1 |n the Concise Oxford Dictionary of Current Enplisd" ed., ‘consent’ is defineihter alia as “express
readiness.” Indeed in many of her examples evemydiudent will see a mere non-verbal agreemenbe@il
often asserts that joint commitments differ fronmesgnents, but fails to explain how. One of thesengits is

“A joint commitment can arise more informally tham agreement can, through a more gradual process”
(Sociality and Responsibilityp. 87). But the law recognises many cases ofiimi and gradual processes which
lead to bindingagreementsThe will to agree can be expressed in many wamgd, only in the early Roman
Republic these were limited to special solemn noeltions.

2 See in heCollective Preferences, Obligations, and Rationkbite p. 112.
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part of it. The circular co-origination of the phirsubject and the relevant joint commitment
can account for individuals who become committedval as for the formation of a plural
subject independent of its members, but cannotwetcior the transition from a group of
unrelated individuals to a plural subject withoabple individually doing something about it.
This is the vice of the so far virtuous circularfty

Therefore Jack cannot possibly become member o$dbad unless he himself individually
performs some relevant act i.e. before startingeisave like a member. Recall that the plural
subject is constructed once the people start tav®ehs single body. This should be valid for
the individuals as well - they become members dlftey start behaving as such. Only after an
individual starts behaving in conformity with théhers (for whatever reason) he becomes
member jointly committed with the others. At thisimt this requirement may seem trivial yet
it makes the account essentially different as withbit was sufficient for Gilbert to observe
the marching group in order to claim that all indisals who may appear to be obliged really
are>* According to the proposed modification, peopledmee jointly committed only when
they start tgparticipatein some joint activity. Thigparticipation of every individual is what
creates the joint commitment itself, and what matkesindividual jointly committed; it is
neither her ‘expressed readiness,’ nor her ‘consent

With or without consent, once a joint commitmentastructed, it binds all participating
individuals who form a plural subject and they aainleave it at will. But this is true only for
those who have become members of the plural subjeeheans of their own individual
participation. In this way the plural subject acecbdoes not appear communitarian — people
participate in some cooperative enterprises, andvidye of their participation, become
jointly committed to certain joint enterprises. Yhwave obligation to act in conformity with
the commitment only by virtue of the commitmeneitsit should be emphasized that their
participation is not justification of each of thélmations that may follow. It is only the
mechanism for inclusion of agents in the pluraljsciband to acquire the master obligation to
conform to the relevant commitments of this subj#cthould be also noted that the fact that
one has participated is a social fact, not a mamali.e. no normative claims should be based
on it.

Social Meanings of Participation

Participation is different from consent in many wdput the one that is important here is that
the acts of participation may have social meatiittiat goes well beyond the intention of the
agent. Therefore, the act of participation togethigih the social meaning attached to it may
do what the missing consent canmot.

%3 A recourse to some special prior bonds betweenelegant people can help but then plural subjezbrty
verges on the collapse into mere communitarianisaill return to the pre-existing bonds latter.

> As was explained above, Gilbert acknowledges itiditviduals have to express readiness to becormeyjoi
committed. Yet she never considers the case of Isodyewith the relevant description who does notregp
such readiness. Moreover, when she turns to |gigeal subjects she expressly says that not everjas to be
observed to have expressed such readiness.

%5 If this was so the theory would collapse into &eotversion of the fair play accounts.

5 Robert C. Ellickson suggests the following vergfusanalogy: “A legal positivist interprets theetjality” of
an action as a prediction of what law enforcersldialo in response to the action. By the same totken’social
meaning” of an action could be construed as a ptiedi of how ordinary onlookers and others wouldcs@mn
the actor with informal rewards and penaltielsdy and Economics Discovers Social Noy@ig J. Legal Stud.
537, N61).

" In this sense the suggested account may look Esmindividualistic than Gilbert's. Indeed, insteaf
“readiness” that seems personal, meaning is obgetnd imposed over and even despite of persoteaition.

12
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Let us take Gilbert's example of Joe inviting Lisadance. There is social convention that
whenever on a college party one is invited by &¥elstudent for a dance, one generally
“accepts” the offer. Because of this custom whea idwites Lisa to dance she has no free
choice but is forced to accept as effectively dseithad approached her with a gun. Indeed,
once Joe makes the invitation there is no neuptbw: first, she can refuse, but this in the
given context may embarrass and offend Joe (anal wiien she does not want to dance with
him she may not necessarily want to offend himgpsd, she can accept and bear him for the
next few minutes against her will; or third, sheynmaake up some excuse (like ‘I don't like
this song’), but this is again different from heak will.>® This awkward situation is created
by the social custom she has never agreed to. Xdrae may look superfluous, but all of us
can remember many occasions when it was difficuiaty ‘no,” and even if in the majority of
cases we have said so, there would be sufficienmben of cases when we yielded and
“agreed” against our will.

This ‘acceptance’ has two important consequendest, For the particular case it creates the
plural subject ‘dancing couple’ and Lisa cannotradma it before the end of the song. Here
Gilbert maintains that joint commitments cannotaib@ndoned as this will be breach of our
obligationof joint commitment (in everyday language we oftall such behaviour betrayal).
Gilbert maintains they are binding in their ownhtig“by virtue of his involvement in a joint
commitment with Lisaand that alone Joe gains a special standing in relation to kisa’
actions, and vice versa.” Thus Lisa has acquiredkdigation with no voluntary acceptance.
Her behaviour may look as ‘accepting’ an offer mce but is short of genuine acceptance.
Nevertheless, the resulting obligation is equivatenthe one created by a genuine consent
and she is already part of a co-operative actaitgl has the respective obligations, acquired
through her social behaviour but with no consent.

The second consequence of this forced “acceptagmes beyond the case of the individual
dance. As was expounded above, by any of the gptiba faces when invited, Lisa reaffirms
the social convention: an anthropologist watchimg party and describing the life of college
students will observe her behaviour and will figunat that there is the custom to accept
invitations exactly because of her behaviour. Heaffrming the convention with her
participation is a good reason for her to have maloégation to obey further and follow all
of the steps required by the rules of the danca Wway, by following the imperative of the
social custom, Lisa’s action becomes a univerdaliruits own turrt?

Like the consent, participation is voluntary, buie texisting social conventions attach
additional meanings to our actions so through pi@dtion we may end up committed to more
than we have intended or would agree to. Tdnal meanings attached to our participation

Yet both are equally objective as in Gilbert's venssocietal context will determine what countseapression
of readiness as well.

%8 The third choice may be seen as conventional wagstape from doing what one does not want. Tise fir
option — to refuse and have her preferred outcotmihea expense of Joe’'s embarrassment (which igypret
rational and often is the case) — may be seenta®atra convention, but only in long run. Indefm, sufficient
time the convention forcing Lisa to dance may banged or eased. Yet for this particular occasienréiusal
will be seen by Joe and by everyone present net @llenge to the convention, but as offence agdim.
Thus, even this “act of free will” has its convemtal meaning. If Lisa says simply “no way” peopteund may
start asking her “Why? What's wrong?” This reactimt only proves the existence of such conventian, if
the people around are curious enough and the quedtho impertinent, it may amount to Lisa's emassment,
which for our purposes can be seen as sanctiahddoreach of the convention.

% This argument may seem weird when we speak abgat tules and political obligations. But it is ddws for

all other social norms, which are not drawn frorsigeated formal sources, but are inferred from olzden of
behaviour.
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are bridging the gap between consent and the otiigahat follows from participationThis
should be made clear by the example of the dantas leven better demonstrated by the case
of the dining professors. When doing something ves tme aware, half-aware or completely
unaware of its social meanings and respective atitigs®® When living in a society, the
existing social customs and rules may trick us man-consent based obligations, yet this fact
does not jeopardise our liberty. It seems acceptablsee our freedom intertwined with
responsibility for all consequences of our behanimcluding such consequences that impose
limits and loss of freedom. After all, all behaviaronsists of incurring various burdens and
limits on our freedom.

Certainly, our knowledge of the social conventiogsimportant — if we are completely
unaware of the consequences of our behaviour, amisgly will not be freely bound. On the
other hand, our ignorance of the laws normally does excuse us from untoward
consequences. We have no obligation to know theseentions yet if we know them we
have better chance to avoid being tricked into cdments we do not want. Furthermore, by
the very conformity of our behaviour we not onlygate individual obligations, but also
confirm and further develop the social rules thtdch these consequences to our behaviour.
So we may see Lisa acting upon the convention #agaaopon a maxim that becomes
universal rule’’

Political Obligations Through Participation

Individual participation as a way to commit peojamtly seemingly can be extended to large
scale plural subjects. People who consciously denghemselves members of their state and
behave as such, construct the plural subject ndtamy particular members of the population
would have good reason to suppose themselves paries to a relevant joint commitment
with other members of the populatioff. They are jointly committed to the collective prcije

of heeding the law of the land and respectivelyehabligation to abide to it. The Rule of
recognition is a joint commitment to uphold thes#es (with the respective enforcing
institutions). It is a joint commitment of sometbe relevant citizens, and the fact that they
believe that they are jointly committed on Gilbsrperformative account is enough to make
them really be. As long as there a@mepeople jointly committed to do that, social rules
exist and oblige these people to abide to themsTthese rules exist as such before and
independently of the participation of any givenizeih. The plural subject ‘state’ does not
need to emerge by the participation of all; it egesrfrom the respective acts and beliefs of
those who genuinely accepfit.

People who do not share these feelings but stiltigi@ate in social interactions are
legitimately treated by their fellows in the samaywContractarian theories are notoriously
unable to show how everyone makes the relevantiamolbut here this is not necessary.
Peoples participation, with the relevant meaningcaied to it, is sufficient to extend the

® The only condition for this participation is to free in the ordinary meaning of the word — fremrcoercion.
It is a truism at certain level - if we freely gaipate in something, we are free - and a paradgoarmther — the
more we freely participate, the more bound by jominmitments we are.

®1 1t might be interesting to consider the case whieeeagent’s act is accompanied by disclaimer ekotuthe
unintended consequences. According to Bratman dischaimers block the emergence of obligations. tiist
is not substantial challenge to the suggested at@suattaching disclaimersatl of our actions will be
practically impossible: disclaimers are discretes aherefore they cannot be sufficiently frequennvalidate
the social meanings, which are continuous.

62 Actual Contract, p. 253.

83 Gilbert’s theory needs much broader base: “A jostnmitment is not the creation of any one of thoke
are subject to it ... Once the commitment is in pld@aks to thection of all each is subject to it” (Sociality
and Responsibility, p. 83, emphasis of original).
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membership in the plural subject to those who thekrelevant attitud® The social meaning
involuntarily attached to it is enough only for thmelusion in existing plural subjects. The
Rule of recognition is a social fact, thereforeiterexistence it is enough to observe sufficient
number of people who are jointly committed to tnehttever it identifies as law. It is binding
not only for them but also for everyone who pap@tes in social relationships with them.
This is how commitment of people by reference magneually happen.

The non-conformist case

Thus, the state emerges by the commitment of tdsts citizens who do support it but
legitimately obliges all of the rest if they takense substantial part in the respective joint
enterprise. Let us now consider the case of theadts; who do not consider themselves
obliged to heed the law and who take a good catemengage in the relevant forms of
participation. We may have a very recluse individDastin, who lives alone in the woods
and carefully avoids any kind of social engagem#iet if he ever needs to exchange his
homemade produce for something else, he will havestart participating in a social
relationship, namely a contract, which is alreaglgutated by certain laws and customs, and
in this way he becomes party of the joint committrterobey the laws. This is so because the
other party does not know his attitude and statushe general joint enterprise, but she
attaches theonventionalmeanings to Dustin’s transactional behaviour. Toaad meaning

of making an offer includes many things that Duskires not wish to accept, but this is what
in the given society the act of offering will meadis act, even though intended to have
limited meaning, subjects his future behaviour b texisting legal regulation of the
modalities of the contract including recognition tbe authority of the courts in case of
dispute. Thus, by participation in purely privatanisaction Dustin becomes part of the joint
commitment to maintain state together with all valg bureaucracy.

It might be argued, that Dustin will participate fiew relationships and few laws will be
become binding for him. Yet, by his private trargact Dustin will not merely become
committed to one particular field of law, but wikcome member of the joint enterprise of the
citizens of the country to uphold the law. It mapk too far-reaching to maintain that by a
single barter he becomes subjected to the law bércyime, yet by the barter he becomes
committed to abide to the law of contraghatever this law of contract happens to that is

to abide to whatever is identified by the Rule @fagnition as law of contract. As the legal
system is a coherent whole governed by its mastey once Dustin joins the commitment to
uphold one law, he is inevitably committed to h&szlRule that determines the binding status
of this law. The case is equivalent to that of tieing professors, who after a number of
agreed dinners find themselves jointly committe@ tgeneral rule to dine together. The laws
are binding because of the Rule of recognition aocepting a law as binding ultimately
means commitment to heed the Rule of recognitiahittentifies this law as binding.

The Participatory Commitment Thesis

The suggested concept of commitment through ppdticin seems indispensable addition or
logical extension to the plural subject theory.this modified version of the the theory
political obligations are created and acquired bgef people participating in social
relationships; by behaving like citizens or likemigers of a nation they create that nation and
become jointly committed to continue to obey thedaof that nation. This social contract is

®Note that if there is no critical mass of membefsth® plural subject who are genuinely and wilfully
committed, the relevant joint commitment will cqtee. Remember that the plural subject account is
performative and there are not much more obligatiban are believed to exist (see p. 5 above andeference

to theActual contractp. 258).
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actual, contemporaneous, explicit (in the sense ithg concluded by certain identifiable
actions with known meaning) and direct. The accasistill voluntaristic as participation is
within control of the agent, though it is weaklylwataristic, as it involves no genuine consent
and as the meaning of the acts of participationoiswithin his reach. People who neither
behave like citizens, nor like members of the damanmunity may argue that they are not in
principle committed to obey the law. Yet in praetico one can ever succeed in remaining
sufficiently isolated to avoid the membersfip.

The concept of commitment through participationnse@ble to solve some of the problems
of the plural subject account identified above.tiBignation is an act that can be objectively
observed and evaluated, it does not depend orutfjective attitude or intentions of people,
nor it imputes to them whatever a philosopher néedénd them. Thus it is a direct answer to
the question of the act, by virtue of which persbesome jointly committed. The factuality
of participation solves the membership problem. Tu¢ of individual participation is a good
criterion for any small scale plural subjects: indual participation neatly determines the
personal scope of the obligations of joint commitinén the large scale case, it extends the
application of the Rule of recognition to virtualyeryone, which makes it all too inclusive
as criterion for membership, but thus it legitinsigae universal claim for authority of the
state, which is precisely the aim of every thedrpaditical obligation.

As for the liberty problem the case is more ambigud\s participation is in the control of the
responsible citizens their submission to sociam®oby participation seems compatible with
freedom. Even those who embrace the strongest wieliberty and see obligations and
freedom as complete antipodes, should be satiaidtiey can see the liberty traded away by
participation in exchange of some other things afle for the individual. Furthermore, as
was already hinted above, participation in varisosial activities that are governed by social
rules and social conventions confirms these rutes @nventions or develops them further.
Thus, participation rests well together with anothong of liberalism, namely the
requirement for self-governance. By reaffirming tustoms the participating people govern
themselve$®

Yet on the other hand on this account freedom opleeultimately depends on the meaning
of their actions as it is determinég others This determination is not made by any specific
authoritative subject external to the agent buth®ywhole society, which includes the agent
concerned himself. Yet this still is at odds witie tcommonsense meaning of liberty. This
problem is unavoidable if we are looking for objeetmeasure for the individual obligations,
then something should be determined externally, bye others. The other liberty-related
concern is the already discussed unavoidabilitypanticipation, even in the case of most
outistic individuals. By participation we becon@nily committed, and as we cannot avoid
participation we will always be committed and legately obliged to the state. This
inclusiveness is sought by every theory of politaaigation to match the universal claim for
obedience made by states. But this very unconditianiversality is seen by many as denial

% Here the recognition of the right to exist of thgeople is an interesting issue. It needs noffbetive right —
the standard objection to contractarian theoriest people cannot really exit because it will be ¢ostly for
them to do so, becomes self-defeating. If peopfechleave their country because of the otheriogiahips
they have, then these very relationships justiBirtipolitical obligations; if they cannot effectlyeexit, they
have no right to exit any way. Only when they arvaussocialized that they can exit at no cost they mave a
right to. Therefore recognition of an abstract tighexit should suffice.

% This seems a promising way to apply the Kantiapdrative for moral behaviour to the concept of
participation as confirmation (or as determinatioh}he social rules in order to go beyond theshawsitivism
and establish a case for moral obligation to obeylaw. | will address this issue in my future work
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of liberty. ®’

If these two concerns — objectivity and inclusiv&nelead to the conclusion that in the plural
subject theory there is no real freedom, so itinsresponse to the first Ken Binmore’s
observation that humans were social animals lorfgréethey were recognizably human
should be considered and we might be satisfied witbh freedom-in-society. Yet the
presented theory is liable to the criticism thasinot a theory of state compatible with the
common notion of liberty but a new concept of freeddifferent from the most intuitive
understanding of the word freedom, which is sonmetfaikin to the state of natut&If this is

so the suggested participatory theory of pluraljeztbcan be regarded merely as another
interpretation of the status quo. Even if this @6 &s advantage is that it is sensitive to
individuals and to freedom, while Gilbert’s accoishot. Her plural subject theory is blind to
the problem, and here it was made relevant onlgibglosing the membership problem. The
most modest claim that this paper makes is to l@nanged the perspective and to have
reconciled the plural subject account with ther@b@aradigm.

V. Conclusion

Gilbert’s attempt to develop a plural subject actoaf political obligation is impressive yet
inconclusive. For every theory of obligation the shamportant question is for the proper
subject of this obligation. If the subject is thedividual, we have to establish thexery
relevant subject becomes committed in one way othan. Although this needs not be by
consent, it necessarily involveemeindividual act, and whatever this act is, the diifties to
show that in a large and anonymous society evesylbodcerned actually performed it have
so far always been insurmountable.

In my view this problem cannot be solved by a tleakin to the joint commitment tradition
as the latter is still too voluntaristic. Accorditgmany other writers in this tradition, Michael
Bratman in particular, the individual intention i®hat matters and it can never be
convincingly argued to be present in all of theevaht people. Plural subjects cannot
overcome the standard objections as it also dependwill. Even when collectivised in
Gilbert’'s way the question whether Tom is obliged nmt cannot be answered without
examining something he himself wilfully did. Soglway is a non-starter.The obvious way to
overcome the problem with the lack of universalsamt/intention/whatever is to recourse to
the groups as a single subject of obligation. Tleeerich tradition, with Hegel and Scrutdn
to name the most famous and most recent repres@stagrounding political authority in the
groups. It is beyond the scope of this paper tousis the fallacies of these theories; Gilbert is
not amongst them anyway, for she denies that pufject theory bears on organic groups.
By advancing her plural subject theory Gilbert atlfudoes not try to solve this problem. She
seemingly believes to have avoided it by changmegsubject of obligation — the millions of

" In an early version of this paper | explored tliewthat if someone succeeds in avoiding partigisatthe
state will have duty to accommodate him and acogtgil maintained that participation is not only migership
criterion but also a condition for the legitimadyamthority over every single individual. Howeves ia practice
no one can avoid participation this is redundantcasdition. Hence, political obligations of a cdiz are
unconditional on this account. Only the quantitatdependence of the political obligations and theilable
beliefs in them (see p. 5 above and the referemd¢betActual contract p. 258 quoted several times here) can
serve as such condition on a “macro” level — ifoterall support in the group is too low, the jodotmmitment
collapses.

% | am very grateful to Danny Priel for the suggdsteiticism and the parallel with Jerry Fodor'sticism of
Daniel Dennett in.ondon Review of Book¥ol. 25 No. 5, (6 March 2003).

% Roger Scruton has made quite obnoxious in my wg@mpt to ground political communities on national
bonds in hiPDefence of the Natio(BeeThe Philosopher on Dover Begct990)
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relevant citizens are substituted by a single plswaject whose intentions and commitments
are easy to observe.

However this group either must have existed befom@ independently of any commitment,
which in communitarian, or must be created by themitment itself, as Gilbert argues, but
this is circular. Gilbert may argue that | rise laicken-and-egg problem, and the joint
commitment and plural subject co-originate in gwiee process but then we go back to the
nagging practical problem of who is in and who @ committed. Thus the problem with the
individuals is not solved but only shifted on drifat level: we face it not when we have to
certify the existence of the commitment but when heee to determine the scope of the

group.

Facing the alternatives where either everyone oust mho something to acquire the relevant
political obligation individually or a pre-existinge. organic group must embrace it and
oblige all of its members | have suggested a coatlain of the two. | have advanced the
thesis of pre-political community of meaning withwhich individuals bind themselves
somewhat inadvertently. Thus groups created byqggaation commit themselves politically.
On one hand, these groups are created by somdtrangs less than consent (so it is more
readily available). On the other, they are not ahes a person has to belong to by birth but
are constructed (or at least maintained) by heselft is compatible with freedom).

This middle way is possible because it relies motvidl, but on the perception about that will.
It is a common knowledge what the law is, and & isommon knowledge (observable fact)
that people abide to the law. If the conformingdabur is interpreted as agreement, the lack
of individual will is surmounted. Certainly if ewdrody exhibit anticonforming behaviour the
rule will cease to be rule because of the lack iiftev heed it in its subjects. Conversely, as
long as they predominantly conform, the relevariit ogin be presumef.

Certainly this way is unacceptable for those whbebe that the high social cost of the
nonconformist behaviour amounts to coercion, seetieno free choice (or no choice at all)
to heed the law. Contractarian theories have albags liable to this criticism and Gilbert’'s
as well as mine are no exception. Yet the choidwyiall means wilful act and not a fiction. It

is an empirical fact that people individually aminfly choose to heed the law. This way is
unacceptable also for those who regard the reliameecommunities of meanings as
advancement of a hidden identity agenda. | myselfret completely satisfied with this

recourse to pre-political groups but otherwise \&eehto recourse to some kind of circularity
in their creation.

0 Answering the criticism that the choice to confasmot free, we can regard the conformist law-abie as
choice in prisoners’ dilemma. Indeed if all citizerefuse to conform they will be free but as ttahiidual costs
of nonconformist behaviour are too high people geao submit to the law.
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