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              SYMPOSIUM    

 Rethinking constitutional ordering in an 
era of legal and ideological pluralism  

    Michel     Rosenfeld     *              

 We live in an increasingly pluralistic legal and ideological universe. Nation-state legal 
regimes are currently supplemented by numerous transnational and global orders that 
defy any workable hierarchy or cogent unity. As a consequence, the various applicable 
legal regimes are often inconsistent with one another and even, at times, mutually 
contradictory. This problem is compounded by the proliferation of competing ideologies 
and by the increasing rifts among them. This makes it seemingly impossible to reconcile 
all the legal norms to which one is subject or to harmonize the prevailing plurality of 
legal regimes within the confi nes of a commonly shared ideology. Based on an analysis 
of contemporary legal and philosophical pluralism and of the convergences among the 
two, the article argues that it is possible to reconcile legal and ideological pluralism by 
abandoning hierarchy and countenancing inconsistencies falling short of incompatibilities 
in a highly layered and segmented legal universe.     

  Introduction 

 As the grip of the nation-state loosens on the path toward globalization, legal 
actors are increasingly confronted with a plurality of legal regimes. On the one 
hand, national legal orders are supplemented by other legal orders both supra-
national and global. For example, in Europe, a citizen of a state that is a mem-
ber of the European Union (EU) is subject to her own nation-state’s legal order, 
to that of the EU, and to that issuing from the European Convention on Human 
Rights (ECHR) — as elaborated by the European Court of Human Rights in 
Strasbourg (ECtHR) —  as well as  to certain worldwide legal regimes, such as 
that emanating from the World Trade Organization (WTO). On the other hand, 
legal regulation in a variety of particular fi elds, such as the internet or the com-
mercial dealings among multinational corporations, which are subject to the 
precepts of a nonstate-based  lex mercatoria , veer toward privatization. These 
fi elds seemingly achieve an increasing independence from governmental regu-
lation or control, whether on a national or a transnational scale. 
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 These plural regimes are, at times, at odds with one another, lacking, as 
they do, an established hierarchy to resolve inevitable confl icts. Thus, several 
constitutional courts of member states of the EU have proclaimed the right to 
deny supremacy to EU law that is contrary to their country’s constitution. 1  As 
there is no prospect for a world government that would oversee a hierarchi-
cally integrated, global federal order in the foreseeable future, traditional 
solutions — still modeled on the scale of the Westphalian nation-state — no 
longer seem viable. 

 With no apparent structural solution in sight, it is tempting to turn to ideo-
logical alternatives. Impasses, impervious to structural resolution, may be 
overcome through the global adoption of relevant shared or convergent norms. 
Along these lines, Jürgen Habermas proposes recourse to the concept of  “ con-
stitutional patriotism. ”  2  Habermas’s idea is that  “ patriotism, ”  which tradition-
ally denotes a profound attachment to one’s nation, can be redirected to 
produce a steadfast intellectual and existential commitment to the ideal of con-
stitutionalism. Accordingly, a worldwide embrace of constitutional patriotism 
would allow for the principled resolution of problems that otherwise might 
remain intractable to structural approaches, through the application of the 
norms prescribed by constitutionalism. 

 The appeal to constitutional patriotism, however, is no more likely to lead to 
success than an appeal to traditional structural orderings. This is, above all, 
because contemporary legal pluralism is matched by an equally diverse and 
often fractious ideological pluralism. Leaving aside whether the concept of 
constitutional patriotism is altogether viable (can the kind of emotional bond 
associated with nationalism attach to an abstract ideal such as constitutional-
ism?), there is currently a wide array of diverse and often antagonistic concep-
tions of the good that compete both on a national and a transnational scale. 3  In 
short, as an expanding legal pluralism is matched by a wide-ranging ideologi-
cal pluralism, we confront what Neil Walker calls a  “ global disorder of norma-
tive orders. ”  4  

 Taken together, legal and ideological pluralism compound the problem con-
fronting constitutional ordering. But if pluralism is the problem, I will argue 
that it also provides the solution. Specifi cally, the thesis I advance here is this: 

  1      See ,  e.g., Solange I , Bundesverfassungsgericht [BVerfG] [Federal Constitutional Court] May 29, 
1974, 37 BVerFGE 271, ¶ 24 (F.R.G.);  Frontini  v.  Ministero delle Finanze , Corte cost., 1974, C.M.L.R. 
372, ¶ 21 (It.).  

  2      See   JÜRGEN HABERMAS, BETWEEN FACTS AND NORMS: CONTRIBUTION TO A DISCOURSE THEORY OF LAW AND 
DEMOCRACY  491 – 515, 566 – 567 (William Rehg trans., M.I.T. Press 1996).  

  3      See generally   SAMUEL P. HUNTINGTON, THE CLASH OF CIVILIZATION AND THE REMARKING OF WORLD ORDER  
(Simon & Schuster 1996).  

  4      See  Neil Walker,  Beyond Boundary Disputes and Basic Grids: Mapping the Global Disorder of Norma-
tive Orders  , 6 INT’L J. CONST. L. (I • CON) 373–396 (2008).  
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by committing to pluralism as a normative matter, or to  “ pluralism-as-a-
norm, ”  5  one can best reconcile legal and ideological pluralism through novel 
modes of constitutional ordering better suited to the post-Westphalian polity, 
thus achieving an  “ ordered pluralism. ”  6  

 What ought to be clear from the outset is that a pluralist constitutional 
ordering will differ markedly from the highly unifi ed, hierarchically layered 
constitutional order of the nation-state with a constitution at its legal apex; a 
constitutional court (or a supreme court) acting as the authoritative inter-
preter of the constitution, guaranteeing a uniform interpretation of the consti-
tution; and a systematic subordination of infraconstitutional norms to 
constitutional ones. A pluralist constitutional ordering, in contrast, is likely to 
involve multiple sets of norms that intersect, overlap, divide the fi eld, or relate 
to one another horizontally rather than vertically. A pluralist constitutional 
ordering will require harmonization through the spread of a normative con-
gruence that weaves together a plurality of legal regimes and of world views. 

 To develop this thesis, I provide in section 1 an account of the main types of legal 
regimes that contribute to the contemporary conditions of legal pluralism. Section 
2 concentrates on the principal features of philosophical pluralism, emphasizing its 
potential as a critical counterfactual. 7  This section points toward solutions that 
hinge on a renegotiation among a plurality of competing, often confl icting, con-
ceptions of the good, doing so in terms of the dynamic that animates the relation-
ship between self and other. Section 3 lays out the conditions under which pluralism 
could provide the solution to the problems posed by the combination of legal and 
philosophical pluralism. In particular, certain existing constitutional ordering 
devices — such as federalism, proportionality and balancing, subsidiarity, the 
 “ margin of appreciation, ”  the  “ millet ”  system, devolution, and constitutionally 
structured rights of secession — seem particularly suited to contribute to a pluralist 
solution. In conclusion, section 4 suggests how a pluralist constitutional ordering 
may allow for the coordination of the supranational, the national, and the infra-
national in ways that are neither straightforwardly hierarchical, as in the 
Kelsenian constitutional model, 8  nor unidirectional.  

  5      See   MICHEL ROSENFELD, JUST INTERPRETATIONS: LAW BETWEEN ETHICS AND POLITICS  200 – 201 (Univ. Calif. 
Press 1998) (distinguishing  “ pluralism-as-a-norm, ”  requiring the pursuit of pluralism on norma-
tive grounds, from  “ pluralism-in-fact, ”  denoting societies marked by the coexistence of a number 
of competing and often antagonistic conceptions of the good).  

  6     I borrow here Mireille Delmas-Marty’s expression.  See   MIREILLE DELMAS-MARTY, LE PLURALISME 
ORDONNÉ  [ ORDERED PLURALISM ] (Hart 2006).  

  7     A counterfactual is a heuristic device — a critical tool that can point to normative shortcomings and 
suggest ways of making improvements without ever yielding any defi nitive solutions.  See R.S. Walters, 
Contrary-to-Fact Conditional, in  2  THE ENCYCLOPEDIA OF PHILOSOPHY 212 (P aul Edwards et al. eds., Macmillan 
1967).  

  8      See   HANS KELSEN, GENERAL THEORY OF LAW AND STATE  124 (Anders Wedberg trans., Russell & Russell 
1961).  
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  1. Legal pluralism in context: A dynamic of convergences 
and divergences 

 What is most distinct about the traditional nation-state constitutional order is its 
hierarchical nature and overall unity. In every working constitutional democracy, 
deployed on the scale of the nation-state, there is a hierarchically situated institu-
tional mechanism to guarantee order and unity. 9  This is consistent with Kelsen’s 
account of the constitution as the basic norm structuring and legitimating the 
entire national legal order over which it presides. 10  Such constitutional ordering 
does not preclude regulation by norms coming from the outside, as it were, such as 
a treaty-based legal prescription or a precept deriving from customary interna-
tional law, but it is necessary that these be  “ internalized ”  in accordance with the 
established strictures imposed by the national constitution. 

 In stark contrast, in the more recent transnational orderings, external norms 
may be intended as binding within the precincts of a nation-state without the need 
for domestic constitution-based mediation or reprocessing. Thus, EU regulations 
can have direct effect within EU member states without prior action by the latter, 11  
and decisions of the ECtHR are binding on the nation-state parties before it 12  though 
they often contradict (and in a functional, though not a formal, sense overrule) 
decisions of the affected nation-states ’  highest courts. 13  Furthermore, certain legal 
obligations originating beyond the nation-state can clash with other obligations 
and, at the same time, be at odds with those generated by the nation-state. For 
example, obligations imposed by the EU on its member states may confl ict with 
obligations the latter have under the ECHR, and thus set the ECtHR, the European 
Court of Justice (ECJ) (the EU’s highest court), and national constitutional courts 
on a possible collision course. 14  

  9     The actual institutional mechanism involved may vary from one context to the next, and its 
swiftness and effi ciency may vary as well, but in the end, it is always poised to maintain the requi-
site order and unity. If it does not, there must follow a breakdown of the constitutional order. For 
example, the German Basic Law sets the German Constitutional Court as the authoritative inter-
preter of Constitution;  see  GG, art. 93. There is no comparable provision in the U.S. Constitution, 
but the U.S. Supreme Court has de facto assumed the same role . See Marbury  v.  Madison , 5 U.S. 
(1 Cranch) 137 (1803); and  Cooper  v.  Aaron , 358 U.S. 1 (1958). The U.S. Supreme Court’s 
authoritativeness regarding constitutional interpretation has been challenged at times, see for 
example Edwin Meese,  The Law of the Constitution , 61  TULANE L. REV . 959 (1987), but, as a practical 
matter, its decisions have been consistently and routinely followed.  

  10      See  K ELSEN ,  supra  note 8.  

  11      See  Case 26/62 van Gend en Loos v. Netherlands Inland Revenue Admin., 1963 E.C.R. 1.  

  12      See  Mark Janis, Richard Kay & Anthony Bradley, E UROPEAN  H UMAN  R IGHTS  L AW : T EXT   AND  M ATERIALS  
82 – 87 (1995).  

  13      Id . at 428 – 430.  

  14      See Lech Garlicki, Cooperation of Courts: The Role of Supranational Jurisdictions in Europe, 6  INT’L J. 
CONST. L.  (I • CON) 509–530 (2008).   
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 Multilayered legal pluralism, such as that prevailing within the EU, creates 
divergences and, at the same time, gives rise to convergences. These are related, 
as the centrifugal forces unleashed by legal pluralism elicit attempts at harmo-
nization, lest the dissonances between legal regimes become unmanageable. 
Thus, the greatest potential challenges to the authoritativeness of EU law, as 
construed by the ECJ, has been from member state constitutional courts. 15  In 
its notorious 1974  Solange I  decision, 16  the German Constitutional Court made 
it clear that if EU 17  law, as interpreted by the ECJ, were inconsistent with the 
protection of the fundamental rights secured by the German Basic Law, then 
Germany would be obligated to give priority to its own Constitution and to 
refuse the implementation of confl icting EU law. 

 After  Solange I , the ECJ went out of its way to incorporate the principles of 
constitutionalism and respect for fundamental rights in its interpretations of 
EU law. Specifi cally, the ECJ stressed its adherence to the  “ rule of law, ”  to  “ fun-
damental principles, ”  and to  “ the common constitutional traditions of the EU’s 
member states. ”  18  Signifi cantly, when the German Constitutional Court revis-
ited the issue of possible confl ict between EU law and German constitutional 
rights twelve years later, in its  Solange II  decision, 19  it declared that incompati-
bility between EU law and German fundamental rights no longer raised serious 
concerns due to the incorporation of constitutional norms in ECJ interpreta-
tions of EU law. 

 Constitutional courts within the EU have not abandoned the principle that 
a member state’s constitution prevails in case of confl ict with EU law. 20  In spite 
of this, however, actual confl icts have been avoided, thus far, largely through 
judicial interpretations that have found ways to harmonize EU law and domes-
tic constitutional requirements. 

 The dynamic manifest within the legal space carved out by the EU also operates 
in other contexts in which legal regimes overlap. Viewed systemically, the totality 

  15      See  Michel Rosenfeld,  Comparing Constitutional Review by the European Court of Justice and the U.S. 
Supreme Court,  4  INT’L J. CONST. L.  (I • CON) 618, 633 – 634 (2006).  

  16     Bundesverfassungsgericht [BVerfG] [Federal Constitutional Court] May 29, 1974, 37 BVerFGE 
271.  

  17     In 1974, the EU was not yet in existence but its predecessor, the European Community (EC), was. 
For the sake of simplicity, I will refer throughout this article to both entities as the  “ EU ”  so long as 
the difference between the two is not material to the point at hand.  

  18      See  Rosenfeld,  supra  note 15, at 623 – 624.  

  19      Solange II,  Bundesverfassungsgericht [BVerfG] [Federal Constitutional Court] Oct. 22, 1986, 73 
BVerFGE 339, ¶¶ 35 – 36.  

  20      See, e.g.,  Maastricht Treaty Case, Bundesverfassungsgericht [BVerfG] [Federal Constitutional 
Court] Oct. 12, 1993, 89 BVerFGE 155 (validity of Germany’s obligations under 1992 Maastricht 
treaty subject to federalism and democracy constraints imposed by the Basic Law).  
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of different legal regimes, interacting signifi cantly, 21  combine to structure the legal 
universe into an aggregated multilevel edifi ce comprising both global, supra-
national, regional, and national norms and a broad array of largely separate and 
self-contained, segmented limited-purpose fi elds, such as  lex mercatoria  and self-
regulation of the internet. Moreover, the possible combinations and permutations 
among multilevel-based orderings and segmented differentiated fi elds seem almost 
endless. If, as some have claimed, the UN Charter functions as world constitution, 22  
then it stands at the apex of a multilevel constitutional ordering that encompasses 
the entire globe and, presumably, all the existing legal regimes within it. In con-
trast, the legal regime framed by the WTO also purports to be global, although it 
remains segmentary, since it singles out trade from all other human activity that 
can be made subject to law. 23  

 Multilevel and segmentary orderings can overlap and intersect; they can 
also cause mutual interference. A legal obligation deriving from the WTO, for 
example, may confl ict with a proscription imposed by a nation-state’s constitu-
tion. More generally, the plurality of distinct coexisting and competing legal 
regimes seems to be on the rise, constantly multiplying the opportunities for 
divergences. These divergences, moreover, are not limited to those among lev-
els of regulation or among different segmented fi elds of regulation or among 
clashing levels and segments. They also seem bound to occur  within the same 
level , particularly if the latter is broadly encompassing. Thus, universal human 
rights as they emerge from the 1948 UN Declaration of Human Rights 24  and 
numerous subsequent international instruments 25  are meant to be truly world-
wide in their scope and application and are accepted, as such, by the vast 
majority of polities. 26  Nonetheless, strong disagreements have emerged over 

  21      “ Interact signifi cantly ”  is meant here to distinguish between a Westphalian model, in which 
each nation-state has its own legal regime and the diverse legal regimes interact only interstitially 
and peripherally, and a globalized world, in which each legal actor is constantly subject to a plural-
ity of interacting and intersecting legal regimes.  

  22      See  Bardo Fassbender,  The United Nations Charter as Constitution of the International Community , 
36  COLUM. J. TRANSNAT’L L . 529 (1998).  

  23      See  Marrakesh Agreement Establishing the World Trade Organization, Apr. 15, 1994, 1867 
U.N.T.S. 154, 33 I.L.M. 1144 (1994) [hereinafter WTO Agreement],  available at   http://www.wto.
org/english/docs_e/legal_e/legal_e.htm # wtoagreement ; Final Act Embodying the Results of the 
Uruguay Round of Multilateral Trade Negotiations, Apr. 15, 1994, art. 3.2, 33 I.L.M. 1125, 
1199 – 1200 (1994),  available at   http://www.wto.org/english/docs_e/legal_e/03-fa_e.htm .  

  24     Universal Declaration of Human Rights, G.A. Res. 217A, U.N. GAOR, 3d Sess, UN. Doc. A/810 
(Dec. 10, 1948).  

  25      See, e.g.,  International Covenant on Civil and Political Rights [ICCPR], Dec. 16, 1966, 999 
U.N.T.S. 171; International Covenant on Economic, Social and Cultural Rights [ICESCR], Dec. 16, 
1966, 993 U.N.T.S. 3.  

  26     As of 2008, 161 nations had ratifi ed the ICCPR and 158 had ratifi ed the ICESCR.  See  Offi ce of the 
United Nations High Commissioner for Human Rights, Ratifi cations and Reservations,  at  http://
www2.ohchr.org/english/bodies/ratifi cation  .  

http://www.wto.org/english/docs_e/legal_e/legal_e.htm #wtoagreement
http://www.wto.org/english/docs_e/legal_e/legal_e.htm #wtoagreement
http://www.wto.org/english/docs_e/legal_e/03-fa_e.htm
http://www2.ohchr.org/english/bodies/rati ? cation
http://www2.ohchr.org/english/bodies/rati ? cation
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 which  human rights should be enforced and  how . For example, proponents of 
 “ Asian values ”  have contested Western individualistic conceptions of inter-
national human rights as culturally and ideologically biased. 27  Accordingly, 
there are divergences  within  the most broadly encompassing levels of funda-
mental human rights protection. 

 All these divergences and many others that seem bound to arise as legal 
regimes simultaneously multiply (as levels of regulation increase in complex-
ity) and divide (as segmentation becomes more pervasive and fi nely tuned), 
make the need for increased convergences crucial. Without a centripetal move-
ment to counter the strong centrifugal tendencies associated with globaliza-
tion and particularization, the world may be headed for a war among legal 
regimes that could culminate in an erosion of the rule of law itself. 

 The key question then concerns what kind of relationship between conver-
gence and divergence is needed to sustain the rule of law in the face of plural 
legal orderings that cannot be subsumed, readily, within a smoothly working 
legal hierarchy or unity. Before tackling this question, it should be made clear 
that patterns of convergence and divergence also play a key role, as well, in the 
life of a single legal order that is hierarchically delimited by a well-functioning 
constitution within the confi nes of a traditional nation-state. Indeed, a dynamic 
contemporary constitutional democracy operating within a nation-state may 
not possess a plurality of legal orders; it would, nonetheless, have to accommo-
date pluralism. 

 Constitutions, as well captured in the metaphor of the social contract often 
associated with them, 28  embody a compromise among constituents with 
diverging interests or ideologies. 29  Laws, for their part, deal with pluralism 
within the polity and with the dynamic between convergence and divergence 
in two distinct ways. First, a democratic law represents a political compromise 
among proponents of diverging political interests; these proponents have 
agreed to set aside their political differences concerning the subject matter of 
the law and to converge, for the time being, around the legislation. 30  Second, in 

  27      See generally   THE EAST ASIAN CHALLENGE FOR HUMAN RIGHTS  (Joanne R. Bauer & Daniel A. Bell eds., 
Cambridge Univ. Press 1999).  

  28      See  Michel Rosenfeld,  The European Treaty-Constitution and Constitutional Identity: A View from 
America,  3  INT’L J. CONST. L . (I • CON) 316, 319 – 320 (2005).  

  29     To cite but one notorious example, consider the 1787 U.S. Constitution, which embodied a com-
promise between the northern states, which opposed slavery, and the southern states, which made 
the preservation of slavery a condition for their agreeing to a common constitution.  See   DANIEL 
FARBER & SUZANNA SHERRY, A HISTORY OF THE AMERICAN CONSTITUTION  214 – 247 (3d ed., Thomson West  
2005).  

  30     For example, if the polity diverges over whether to institute a minimum wage, the passage of a 
minimum wage law entails suspension of the divergence in question, so long as all relevant politi-
cal actors feel that they are legitimately bound by the law. For a more extended discussion of the 
relation between law and politics,  see   ROSENFELD ,  supra  note 5, at 29 – 31, 45, 74 – 83, 228 – 233.  
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relation to their application, laws (including constitutional laws) are also sub-
ject to a dynamic between convergence and divergence. Even after a law has 
long been settled, each legal actor coming under its sway will seek to promote 
that interpretation of the law best suited to the actor’s interests and least suited 
to the interest of the legal actor’s adversaries. 

 As against these divergences, the convergences within the traditional uni-
fi ed nation-state’s constitutional order are ordinarily twofold: convergence 
concerning the law giving rise to interpretive divergences; and convergence 
resulting from the judicial resolution of an adversarial dispute around the law 
in question. At a minimum, the fact that a certain subject matter is regulated 
by a particular law produces a point of convergence in a pluralist polity, albeit, 
at times, a purely formal one. Furthermore, authoritative interpretation of the 
meaning and application of a law within the unity of the legal system, as 
framed by a national constitution, produces another point of convergence, 
although, once again, this point may be exclusively formal in some cases. 

 From a purely logical standpoint, purely formal points of convergence may 
suffi ce to sustain the requisite hierarchy and unity of a constitutional democ-
racy’s legal system operating on the scale of the nation-state. From a practical 
standpoint, however, purely formal convergences are insuffi cient for purposes 
of keeping a pluralist polity glued together. Think, for example, of the vehe-
ment resistance in Bavaria to the German Constitutional Court’s decisions 
holding that display of the crucifi x in German public schools was unconstitu-
tional, 31  or of the massive resistance to the U.S. Supreme Court’s decision to 
require the racial desegregation of public schools throughout the United 
States. 32  

 What is required, ultimately, to preserve cohesiveness and unity in a plural-
ist polity, therefore, is some combination of formal and material points of con-
vergence. 33  The formal would refl ect an acceptance of the function of the 
prevailing constitutional and legal order as a means to settle issues over which 
no material agreement among the plurality of competing views within the pol-
ity seems possible. The material points of convergence, on the other hand, 
result from a normative commonality or overlap that spreads across a vast 
majority of competing normative outlooks within the polity. For example, pro-
ponents of divergent religions may all agree regarding the pursuit of state aid 
to religion and to the promotion of religious tolerance within the public sphere. 

  31      See  Classroom Crucifi x II, Bundesverfassungsgericht [BVerfG] [Federal Constitutional Court] 
May 16, 1995, 93 BverFGE 1; D ONALD  R. K OMMERS , T HE  C ONSTITUTIONAL  J URISPRUDENCE   OF   THE  F EDERAL  
R EPUBLIC OF  G ERMANY  482 – 483 (Duke Univ. Press, 3d ed. 1997).  

  32      FRANCIS WILHOIT, THE POLITICS OF MASSIVE RESISTANCE  (George Braziller 1973).  

  33      Cf.   H.L.A. HART, THE CONCEPT OF LAW 88, 197 – 199  (Oxford Univ. Press 1961) (arguing that adher-
ence to law stems from a combination of submission to the coercive powers of the state and of 
acceptance of the relevant legal norms as valid and legitimate).  
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Moreover, for any polity, the accepted points of formal and of material conver-
gence are bound to bear some relation to one another, and, in the best of cases, 
the framing of that relation should be secured by a division of labor between 
the constitution and the realm of infraconstitutional law. 

 Wherever the lines are drawn, what seems crucial in the case of a nation-
state, is the combination of two factors: the fi rst, a cohesive, unifi ed, hierarchi-
cally ordered constitutional/legal system designed to maximize possible formal 
convergence; and the second, a suffi cient degree of perceived commonality or 
overlap among competing interests to secure suffi cient material convergence 
so as to avoid excessive or overly disruptive challenges to the law’s legitimacy. 
Whether material convergence is achieved through a common identity, a com-
mon history, or strong shared bonds of patriotism toward the nation (or, most 
likely, through a combination of all of these), the existence and preservation of 
an adequate degree of material commonality among the legal and political 
actors within the nation-state is crucial to its smooth functioning as a legiti-
mate and vibrant constitutional democracy. 

 On fi rst impression, the clashes among pluralities of interests at the transna-
tional or global level do not seem different in kind from their equivalents operating 
exclusively within the confi nes of the nation-state. There are, of course, quantita-
tive differences — for example, there are more religions worldwide than within 
the confi nes of an overwhelming majority of individual nation-states — and 
differences of scale; still, the basic dynamic between competing ideologies and 
interests seem to be largely the same. 

 There are, however, two crucial differences, already noted, but which may 
now be recharacterized, profi tably, in view of the foregoing account of the plu-
ralistic nation-state. First, the lack of a supranational, hierarchical, and unifi ed 
constitutional-legal order makes it seemingly much more diffi cult to reach for-
mal points of convergence, thus making rampant divergences and the collapse 
of the rule of law much more of a danger in the post-Westphalian world. And, 
second, as multiplicity among ideologies and interests proliferates when mov-
ing from the nation-state to the globe as a whole, and when the safe harbors of 
national identity, common history, and national patriotism loosen and wane, 
it seems much more unlikely that a working minimum number of points of 
material convergence can be achieved consistently. 

 Closer examination, however, suggests that the centrifugal tendencies 
unleashed by globalization and privatization are not as threatening to the rule 
of law as they might appear initially. The principal reason for this is that the 
forces that push for globalization and privatization do not seek to operate in a 
legal vacuum. They would actually abhor that, because the actors who seek to 
break away from the legal hold of the Westphalian state still need the media-
tion of some legal regime or of a plurality of them, albeit they would prefer a 
legal order that differs from that of the typical nation-state. Thus, it may be 
advantageous for a multinational corporation to escape as much as possible 
from legal regulation by its country of original incorporation; however, the last 
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thing it would wish for is having to operate without legal protection. Instead, it 
may prefer legal regulation by another nation-state or segmentary regulation 
by a  lex mercatoria  fi tted to its needs and to those of like-minded multinational 
corporations. 

 Accordingly, the centrifugal dynamic of the post-Westphalian order must 
be countered by a centripetal one. To a certain extent — as demonstrated by the 
accommodation between the German Constitutional Court and ECJ during 
period between  Solange I  and  Solange II  34  —  the loss of points of formal conver-
gence can be compensated by forging new points of material convergence. 
Although there is no legal hierarchy or overarching unity that can settle the 
underlying potential confl ict between the German Constitutional Court and EU 
law, the more the two share the same fundamental norms and values, the 
more unlikely it becomes that a truly disruptive actual confl ict will occur. 

 Two other potential points of convergence in a post-Westphalian world 
revolve around segmentation of the legal universe. In such a world, the legal 
realm seems to become, at once, increasingly layered and fragmented. It 
becomes layered, along the vertical axis — the German constitutional polity 
cannot be seamlessly integrated into the EU in the same way California is into 
the U.S. — and fragmented, through the proliferation of single, segmented, self-
enclosed and self-referential legal regimes stacked alongside one another in a 
horizontal sequence. Within this new ordering scheme, points of convergence 
can be both formal and material, and either independent of one another or 
mutually dependent. Within a layer, there can be agreement on formal mecha-
nisms even in the absence of a means of integration and harmonization among 
layers. For example, EU formal legal decision making may be fully legitimated 
from an EU perspective even if this is not the case from certain individual mem-
ber state perspectives. Furthermore, within a self-enclosed, effectively delim-
ited, segmented legal regime there is likely to be a high level of material 
convergence, often much higher than in the context of the typical pluralist 
contemporary nation-state. Thus, the businesses that promote a privatized 
legal regime based on  lex mercatoria  would seem to share many more interests 
and values in common than the various legal actors who interact within the 
precincts of their own nation-state. Moreover, because of this greater commo-
nality of interest and values, the formal mechanisms of decision making within 
the legal regime carved out by the  lex mercatoria , such as arbitration of disputes 
among businesses, are likely to be invested with greater legitimacy than their 
more extensive counterparts in ordinary nation-state polities with their plurality 
of interests. 

 In sum, the post-Westphalian trends toward globalization and privatization 
clearly produce shifts in points of divergence and convergence, both on the for-
mal and on the material planes. The key unanswered question is whether and 
how it is possible to reconcile the various new points of convergence and 

  34      See supra , text accompanying notes 16, 19.  
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divergence into a workable and coherent legal universe that would encompass 
all the domains of contemporary legal interaction. Layering may mitigate the 
effects of the collapse of hierarchy; however, it is not apparent whether or how 
it could help with the necessary reconciliation or harmonization  among  layers. 
Similarly, separate segment-fi tted legal regimes may strengthen internal mate-
rial bonds, but segmentation itself, as well as the degree of separation among 
the segments it produces, must be legitimated. Thus, for example, multi-
national corporations may strongly agree among themselves and share a com-
mon culture, although they would still have to deal with employees and 
customers who would resist being drawn into a self-enclosed, segmented legal 
regime that seems stacked against their interests. Accordingly, intrasegment 
material harmony is likely to contrast sharply with intersegment material 
divergences, with no obvious way, at this point, to reduce this tension. 

 This key question will be set aside for now so as to focus, more particularly, 
on the principal poles of legal ordering that make up our contemporary legal 
pluralist universe. I shall return to this question in section 3 below, after hav-
ing canvassed legal and philosophical pluralism in greater depth. 

 The contemporary multilayered and segmented pluralist legal universe 
without a set hierarchy or unity is extremely complex. This is, in large meas-
ure, because differentiation among layers and segments tends to proliferate 
resulting in changing patterns of aggregation and disaggregation and in 
dynamic and evolving paths of convergence and divergence. For example, the 
layers of international law, transnational law, and national law may be imper-
vious to any possible unifi cation or thorough harmonization; nonetheless, 
they may be linked by strong patterns of convergence, as in the case of the EU 
and its member state constitutions, as discussed above. 35  More generally, if we 
add the claims that international law has become constitutionalized 36  and con-
stitutional law internationalized; 37  that private or nongovernmental networks, 
carving out distinct spheres of segmented self-regulation, have generated their 
own internal constitutional framework; 38  that these various individually 
adopted frameworks have much in common; 39  and that formal and informal 
international networks among professionals in the same fi eld, be it private 
(such as physicians or climate experts) or government (such as ministers of the 
economy or of the environment of various nation-states) share many values 
and objectives based on common professional interests, then it seems inevita-
ble that these developments will lead to the consolidation of important paths of 

  35      See supra , notes 19, 20, and accompanying text.  

  36      See supra,  note 22, and accompanying text.  

  37      See   NORMAN DORSEN ET AL., COMPARATIVE CONSTITUTIONALISM: CASES AND MATERIALS 3 ( West  2003) .  

  38      See  Helen Ruiz-Fabri & Andrea Hamann,  Transnational Networks and Constitutionalism , 6  INT’L J. 
CONST. L.  (I • CON) 481–508 (2008).  

  39      Id.   
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convergence. Moreover, of special importance in this respect are the inter-
national networks among judges working in national, transnational, and 
international judicial bodies and dealing with issues that are constitutional in 
nature either from a formal or a functional standpoint. This trend has fostered 
a real  “ dialogue among judges, ”  40  forging particularly important paths of con-
vergence as evinced by interactions between the ECJ and EU member state 
courts. 

 There are also many new paths leading to divergence. Paradoxically, these are 
the consequence not only of layering and segmentation but also of the attempts to 
consolidate and spread newly minted clusters of convergence. The most dramatic 
example of this latter trend is to be found in the spread of international and trans-
national human rights norms. Not only at the global level are there disputes con-
cerning the legitimate content of universally applicable human rights 41  but also in 
more homogeneous cultural settings, such as those of the forty-seven European 
nations bound by the ECHR. For example, the United Kingdom banned as indecent 
the same book that Nordic countries clearly considered to be protected speech. 42  
What is more, the ECtHR institutionalized this divergence by holding that individ-
ual countries are entitled to a  “ margin of appreciation ”  in the implementation of 
ECHR rights such as freedom of expression. 43  In this case, notwithstanding the 
institutional means it has available to forge a transnational hierarchy and unity 
regarding European human rights, the ECtHR  “ constitutionalized ”  tolerance of a 
certain measure of divergence within a formally agreed-upon, treaty-based domain 
of convergence. 44  

 Other instances of layered and segmentary intersections can produce seem-
ingly much more intractable clusters of divergence. One telling example concerns 
attempts to reconcile the legal regime imposed by the WTO — which purports to 
be global and, being focused on trade, may be considered segmentary — with 
closely intertwined transnational and national legal regimes. Thus, it has been 
pointed out that full EU implementation of WTO free-trade regulation would 
result in  “ reverse discrimination ”  within EU member states, as certain tariffs 
would have to be lifted for imported goods but not for domestic ones. 45  Other 
even more complex cases have led one commentator to conclude that  “ it makes 

  40      See  Anne-Marie Slaughter,  A Typology of Transjudicial Communication,   29 U. RICH. L. REV. 99  (1994).  

  41      See supra , note 27, and accompanying text.  

  42      See  Handyside v. United Kingdom, 24 Eur. Ct. H.R. (ser. A) (1976).  

  43      Id.   

  44     Although the  “ margin of appreciation ”  does allow for a measure of divergence, it has other 
countervailing capacities when gauged from the standpoint of normative pluralism, as will be 
explored in section 3,  infra .  

  45      See  Armin von Bogdandy,  Pluralism, Direct Effect, and the Ultimate Say: On the Relationship between 
International and Domestic Constitutional Law , 6  INT’L J. CONST. L.  (I • CON) 397–413 (2008).  
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no sense to try to identify the proper law through resort to some two-dimen-
sional notion of mutually exclusive or unilaterally dominant jurisdictions. ”  46  

 All this makes for a complex mosaic of domains of regulation and interac-
tion, where a vast plurality of legal regimes intersect and interact. It is diffi cult 
to see, at this point, how this legally pluralistic universe could rise above major 
contradictions and inconsistencies. Before pursuing this hypothesis further, 
however, it is fi rst necessary to take a closer look at some of the most salient 
features of philosophical pluralism.  

  2. The allure of philosophical pluralism as a counter-
factual bridge between self and other 

 In all settings of human interaction that are pluralistic-in-fact, intersubjective 
dealings may be broken down into sets of relationships between self and other. 
Whether an individual confronts a group, a minority culture a majority cul-
ture, or members of a political party their counterparts in an opposing party, 
they seem bound to relate to one another as a self confronting another self. 
This also extends, of course, to the realm of law, as lawmaking, legal interpre-
tation, adjudication, and law enforcement are all subject to contestation in any 
polity divided by ideologies and interests. 

 In the present context,  “ self ”  and  “ other ”  should be understood in dynamic 
and relational — rather than in essentialist — terms. For example, the same per-
son can, at one and the same time, be identifi ed with several selves. A German 
Catholic feminist is likely to see herself as German and not French or Irish; 
Catholic as opposed to Protestant; and as a feminist in the struggle for women’s 
rights. Thus dynamically conceived, the relationship between self and other 
makes for complex, intertwining, changing, and sometimes confl icting rela-
tionships of identity and alterity. Returning to our German Catholic feminist, 
to the extent that the creeds and practices of the Catholic Church are in confl ict 
with the precepts of feminism — with the ban on women priests, for example —
 she is likely to be confl icted between her feminist identity and her religious one. 
She may still identify with her religious Catholic community yet feel somewhat 
alienated from it. She may become a dissident within it, or organize to bring it 
more in tune with her feminist convictions. In such a case, our Catholic femi-
nist can, at the same time, be  intercommunally  a Catholic (as opposed to an 
atheist, Jew, or Protestant) and  intracommunally  an  “ other ”  (a proponent of an 
alternative feminist Catholicism that is in confl ict with offi cially established 
Catholic creed and practice). Finally, there can also be relationships of identity 
across communities or  intercommunal  selves. For example, when religious lead-
ers of all major religions band together to combat secularism in their polity 
they coalesce around a single self. In other respects, however, they are still 

  46     W ALKER ,  supra  note 4, at 383.  
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bound to relate to one another as self to other inasmuch as each believes his 
religion to be the one true faith to the exclusion of all others. 

 These brief observations underscore the dynamic nature of, and the open-
ness fostered by, relationships of self to other in polities that are pluralist-
in-fact. Moreover, with the advent of globalization, and the great acceleration 
of migration that accompanies it, ethnic, cultural, linguistic, ideological, and 
religious differences vastly proliferate, creating new tensions and challenges. 
One need think only of the great infl ux of Muslims into Western European 
countries. Whereas those countries may have adjusted to religious pluralism 
such as it had existed prior to the vast new infl ux, they often struggle, now, to 
expand their pluralist ways to accommodate Muslims. Generally speaking, 
expanding one’s tolerance of pluralism within a polity poses a diffi cult chal-
lenge to openness. On the one hand, the more one is exposed to different cul-
tures, the more one is likely to become open to pluralism and diversity. On the 
other hand, however, the more a culture is alien to one’s own, the more accept-
ance or toleration of the latter may seem to pose a threat to one’s identity and 
to the self’s feeling of well-being and security. 

 In order to better understand how the self is equipped to deal with the 
dynamic between identity and difference or alterity, it is useful to draw on a 
distinction between two different senses of the self. The fi rst is that of the  “ self ”  
as  “ sameness ” ; and the second that of the  “ self ”  as  “ selfhood. ”  47  In the fi rst 
sense, I am a  “ self ”  to the extent that I am the same person, identical with and 
to myself, or insofar as I am part of a collective self, meaning that I have strong 
bonds of identity with those with whom I coalesce into a collective self (for 
example, we all share the same religious beliefs). In contrast, in the second 
sense, I am a  “ self ”  to the extent that I recognize myself as such in spite of all the 
changes that I have gone through over time. Thus, I am no longer the child or 
adolescent I once was, my appearance has greatly changed, my thoughts have 
as well, as have my relationships. I have changed my mind many times, per-
haps even my religion and political party affi liation, and yet throughout all 
these different phases I have maintained the same sense of selfhood, of being 
the same person who remains at all times distinct from all other persons. 
Similarly, at a collective level, a sense of selfhood can prevail in spite of a multi-
tude of changes. Thus, citizens of the United States can be bound together by a 
common identity, notwithstanding that in its over two hundred years of his-
tory the country has changed a great deal in terms of its territory, its popula-
tion built through successive waves of immigration, and some of its key 
constitutional essentials, including the abolition of slavery and the elimination 
of racial segregation. 48  

  47      See   PAUL RICOEUR ,  SOI-MÊME COMME UN AUTRE [ONESELF AS AN OTHER]  11 – 15 (Seuil 1990).  

  48     The abolition of slavery was constitutionally imposed by the Thirteenth Amendment (1865) to 
the U.S. Constitution. The elimination of racial segregation was triggered by the U.S. Supreme 
Court decision in  Brown v. Board of Education,  347 U.S. 483 (1954).  
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 Given the complex nature of identity and the dynamic, evolving notion of 
selfhood that prevail in the post-Westphalian universe, it is essential that 
pluralism-in-fact be addressed, frontally, from a normative standpoint. That 
means, not only from the standpoint of legal and constitutional norms but also 
from that of ethics, of politics, and of justice and equality among the selves and 
others who interact within the relevant polity. My main normative contention 
is that normative pluralism is the best course when dealing with pluralism-in-
fact, and that its virtues are greatly magnifi ed as the plurality of ideologies 
vastly increases, as has happened in the era of globalization. The essence of this 
normative contention is that in the face of plural conceptions of the good, it is 
best to celebrate pluralism, to encourage it, and to mold institutions to accom-
modate themselves to it in the best way possible. This version of normative plu-
ralism, which I call  “ comprehensive pluralism, ”  49  is a conception of the good 
existing among many competing ones, and it prescribes the reconciliation of 
self and other as much as possible through mutual accommodation, without 
thereby imposing undue sacrifi ces in relation to the preservation and fl ourish-
ing of one’s sense of selfhood or identity. 

 It is beyond the scope of this undertaking to attempt a cogent and compre-
hensive philosophical argument in favor of comprehensive pluralism as a con-
ception of the good that ought to be deemed preferable to the competing ones 
(at least under circumstances of pluralism-in-fact); I have done this else-
where. 50  I will assume, therefore, comprehensive pluralism’s desirability for 
present purposes and concentrate on its normative dictates, on how they com-
pare with those of its principal contemporary competitors, and on why and 
how it is particularly well suited to deal with the problems posed by legal plu-
ralism and the processes of layering and segmentation associated with it. 

 Comprehensive pluralism must be distinguished from many other norma-
tive positions that prescribe some form of  limited  pluralism. Chief among the 
latter is liberal individualism, which tends to be open to individual-regarding 
but not to group-regarding pluralism. 51  The chief aim of comprehensive plural-
ism is to promote — to the greatest degree possible — reconciliation between self 
and other or, more precisely, the multiplicity of selves and others interacting 
with the relevant polity. This is to be done in full cognizance that full reconcili-
ation will never be achievable; otherwise, the very distinction between self and 
other would collapse. 

 Comprehensive pluralism, accordingly, will require self and other to be 
mutually accommodating, to accept compromises and even sacrifi ces. For 

  49      See   ROSENFELD,   supra  note 5, at 199 – 234.  

  50      Id.   

  51     Liberal individualism regards the individual as the normative measure of all things and encom-
passes theorists as diverse as Nozick, Posner, Dworkin and Rawls.  See   ROSENFELD,   supra  note 5, at 
216 – 217.  
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example, in a polity with two religions preaching incompatible ways of life, 
comprehensive pluralism would require carving out as much common ground 
as possible; developing as much mutual tolerance as practicable, without sac-
rifi cing one’s core identity; and even sacrifi cing some of what may be essential 
to one’s faith, such as engaging in aggressive proselytizing of those who do not 
adhere to one’s religion. 

 Two important consequences follow these brief observations. First, as self 
and other can never be completely mutually reconciled, and as the relation-
ships between what constitutes selves and others are constantly evolving, the 
end state wished for by comprehensive pluralism can never amount to more 
than an ideal. Comprehensive pluralism, therefore, is most useful as a counter-
factual. Moreover, since, in each concrete case, different normative contests 
among differently constituted selves and others are actually in play, so the 
paths toward greater pluralism yielded counterfactually by comprehensive 
pluralism will always be context dependent. 

 The second important consequence is that no conception of the good, and 
thus no self nor other is ever likely to achieve fulfi llment or full satisfaction 
when subjected to the norms prescribed by comprehensive pluralism. Indeed, 
so long as confl icts among competing conceptions of the good persist, it is 
highly unlikely (if not impossible, in the typical pluralistic-in-fact contempo-
rary polity) that compliance with the fundamental norms of comprehensive 
pluralism could be achieved without adjustments, accommodations, and sac-
rifi ce by all those who participate in the life of the polity. 

 Comprehensive pluralism differs from other conceptions of the good in one 
major respect: it is parasitic on the existence and pursuit of other conceptions 
of the good. As the central precept of comprehensive pluralism is the duty to 
accept and to accommodate plurality, there would be nothing for comprehen-
sive pluralism to do if all persons within a polity adhered to a single conception 
of the good. 52  

 Because it is parasitic on an existing plurality of conceptions of the good, the 
normative universe carved out by comprehensive pluralism necessarily com-
prises two different orders of norms. First-order norms are those conceptions of 
the good (other than itself) that comprehensive pluralism endeavors to accom-
modate. If, in a particular polity, comprehensive pluralism encountered 
Catholics and Protestants, then the norms prescribed by Catholicism and those 
mandated by Protestantism would  all  qualify as fi rst-order norms. 

 Ideally, comprehensive pluralism would be able to accommodate all fi rst-
order norms that have some adherents within the polity. But in any typical 
contemporary polity comprising great ideological diversity, including a large 

  52     Liberalism can also accommodate some degree of plurality, but it is not parasitic on it. Liberalism 
would still be perfectly cogent and viable if all within the polity adhered to it. On the other hand, if 
all were pluralists, there would be no plurality of conceptions of the good and comprehensive plu-
ralism would lose its raison d ’ être.  
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number of religious and secular ideologies, feminism, same-sex marriage advo-
cates, and the like, it is impossible, of course, to accommodate all prevailing 
fi rst-order norms at once. To deal with confl icting claims to recognition and 
accommodation among proponents of different fi rst-order norms that are 
mutually incompatible, comprehensive pluralism must draw on norms of its 
own, which I will refer to as second-order norms. 

 Comprehensive pluralism’s second-order norms require, above all, accom-
modation of the greatest possible number of fi rst-order norms, prevailing 
within the polity, to the greatest possible extent while fostering, as far as possi-
ble, mutual recognition and respect among the respective proponents of con-
fl icting sets of fi rst-order norms. Consistent with this, comprehensive pluralism 
must proceed through the deployment of two successive logical moments: fi rst 
a negative one, followed by a positive one. 53  

 In any polity that is pluralistic-in-fact, some conceptions of the good are 
bound to be much more institutionally entrenched than others, to the detri-
ment of the latter. In a country with a large Christian majority, for example, 
non-Christian religions may be only partially accommodated or even merely 
tolerated. 54  In its negative moment, comprehensive pluralism requires the lev-
eling of all entrenched privileges so as to place all conceptions of the good, with 
adherents within the polity, on an equal footing. Moreover, because of its 
counterfactual grounding, the work performed by comprehensive pluralism in 
its negative moment will take the form of a critique: What current institutions 
and practices should be altered or dismantled, and what other institutions or 
practices adopted, in order for all extant competing conceptions of the good to 
be placed on an equal footing? 

 Comprehensive pluralism’s negative moment provides a necessary but cer-
tainly not suffi cient means to establish the normative requirements for a polity 
to conform to the pluralist ethos. Indeed, after the full leveling of all privileges 
among conceptions of the good — the religion that preaches forcible conversion 
or killing of the infi del and the religion that prescribes pacifi sm and the love of 
all human beings alike, the tolerant and the intolerant, and so forth — all will 
stand in an equal and equivalent normative position. Whereas pluralism’s 
negative moment may not allow privileging any of the above-mentioned posi-
tions over the others, pluralism as a whole would be in jeopardy if proponents 
of the violent religion in question were left alone to pursue what they earnestly 
believe has been divinely commanded. In this sense, pluralism confronts a 

  53      “ Logical, ”  as opposed to  “ historical, ”  to underscore the counterfactual and critical dimensions of 
comprehensive pluralism. The following discussion of second-order norms is a much condensed 
version of the extensive analysis provided in  ROSENFELD,   supra  note 5, at 208 – 213.  

  54     A minority religion, of course, may also be persecuted or even forbidden; however, it seems fair 
to assume that in any genuine constitutional democracy, minority religions will be accorded at 
least some signifi cant degree of tolerance to the extent that they do not prescribe transgression of 
generally applicable laws.  



432 I•CON July/October 2008 Vol. 6: 415

paradox that is analogous to what Karl Popper called  “ the paradox of 
tolerance. ”  55  According to Popper, by tolerating the intolerant, one risks that 
the latter will take over and put an end to tolerance. Similarly, by including 
within the pluralist tent those who seek to put an end to pluralism, by violence 
if necessary, pluralism may pave the way to its own destruction. 

 By supplementing comprehensive pluralism’s negative moment with a pos-
itive, one minimizes the risk of self-destruction. In its positive moment, compre-
hensive pluralism conditions the recognition and protection within the polity 
of all fi rst-order norms (which have been placed on an equal footing in the neg-
ative moment) on their being  compatible with  its own second-order norms. 
Consistent with this, a purely violent religion would be banned altogether from 
the polity whereas other religions and other ideologies would be admitted, not 
necessarily on their own terms but on terms that would ensure their  compati-
bility  with comprehensive pluralism’s second-order norms. 

 It is important to clarify that  “ compatibility, ”  as used here, is not meant to 
be synonymous with  “ consistency. ”  First-order norms need not be consistent 
with pluralism’s second-order norms so long as they are consistent with the 
 implementation  of such second-order norms. For example, an intolerant reli-
gion that lives in peace with its neighbors but hardly interacts with any of them 
is compatible with a smooth functioning of comprehensive pluralism’s second-
order norms. The intolerance of the religious group in question is inconsistent 
with the kind of tolerance that forms part of the second-order norms prescribed 
by comprehensive pluralism. Nevertheless, toleration of a nonproselytizing, 
self-enclosed religious community’s intolerance does not meaningfully inter-
fere with the deployment of pluralist tolerance. 56  

 Before looking any further into how comprehensive pluralism might be 
helpful in dealing with actual confl icts among particular fi rst-order norms, two 
important theoretical implications stemming from the preceding discussion 
must be addressed briefl y. The fi rst relates to the great potential virtues of com-
prehensive pluralism in relation to the kind of legal pluralism canvassed in sec-
tion 1, above; the second, to its virtues in relation to its main normative 
competitors in the context of polities that are pluralistic-in-fact. 

 As will be remembered, one of the most vexing problems facing the post-
Westphalian legal order is the apparent demise of the Kelsenian model based 
on hierarchy, unity, and consistency. If unity could be replaced by plurality, 
and consistency by comprehensive pluralism’s standard of compatibility, this 
could well result in the opening of promising new paths toward rationalization 
and legitimation of an evolving legal universe that is increasingly layered and 

  55      See   2 KARL POPPER, THE OPEN SOCIETY AND ITS ENEMIES, 265,  n .4  (Routledge 1966).  

  56     I am assuming for purposes of the present discussion that the religious group in question is cohe-
sive and internally unifi ed. If that were not the case, and if it experienced strong dissidence from 
within, then toleration of its intolerance vis-à-vis some of its own members might well not be com-
patible with deployment of pluralism’s second-order norms.  



Rosenfeld   |   Rethinking constitutional ordering 433

segmented. Moreover, if to this is added use of comprehensive pluralism’s con-
ceptualization of all intersubjective dealings in terms of confrontations between 
self and other, then new opportunities could be greatly expanded, even in the 
face of great diversity and wide inconsistencies. 

 For example, if a wholly segmented, self-regulating legal regime could be 
persuasively depicted as that of a self-suffi cient  “ self ”  living in peace with few if 
any interactions with others, then such a regime may be deemed legitimate as 
compatible with the existing plurality of relevant legal regimes, even though it 
may be highly inconsistent with many of them. Moreover, if a segmented legal 
regime operates in a fi eld that is not entirely self-enclosed, the pertinent rele-
vant relations between  “ self ”  and  “ other, ”  both among those within the fi eld in 
question and those without, may be limited and clearly defi ned. Accordingly, a 
great degree of inconsistency may be tolerable before producing an incompati-
bility. For example, if the application of  lex mercatoria  would only result in zero 
sum outcomes among major corporations, then it would seem of little or no 
relevance that it would operate pursuant to legal standards that were incon-
sistent with those prevalent in all other fi elds. And, even if the  lex mercatoria  led 
to zero sum outcomes — except in terms of the relationships between large cor-
porations and their employees — it would seem that it is only in this latter 
respect that inconsistencies might also end up being incompatibilities. This 
example, though highly schematic, illustrates the ways in which comprehen-
sive pluralism might allow for a much more nuanced and fl exible interplay 
between inconsistencies and incompatibilities, which could yield, in turn, 
novel and useful sources of legitimation in an increasingly pluralistic legal 
universe. 

 The second important theoretical implication concerns the comparison 
between comprehensive pluralism and its principal normative rivals in the 
context of contemporary polities that are pluralistic-in-fact. These rivals are 
liberalism, communitarianism, and republicanism. I have attempted elsewhere 
to provide extensive arguments in favor of comprehensive pluralism as supe-
rior to these three rival theories. 57  I shall limit the arguments here to a mini-
mum and stress, instead, why preference for comprehensive pluralism is even 
more compelling in the context of the current trend toward globalization. 

 Liberalism is characterized, above all, by its giving absolute priority to the 
individual and thus subordinating group-regarding interests and rights to those 
of the individual. Comprehensive pluralism, in contrast, does not accord any 
such priority. In the context of a homogeneous, liberal, individualistic constitu-
tional democracy, the differences between comprehensive pluralism and liber-
alism are likely to be theoretical in the main. Indeed, in a polity that is exclusively 
and  individualistically  pluralist-in-fact, with individual-regarding differences 
concerning values and interests,  as a practical matter  resolving differences 
according to the canons of either liberalism or comprehensive pluralism is most 

  57      See   ROSENFELD,   supra  note 5, at 213 – 224.  
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likely destined to lead to virtually identical outcomes. However, in a multi -
ethnic state, where minority group rights loom large, or in a transnational set-
ting where Western individualism confronts non-Western group-oriented 
cultures, liberalism is likely to loom as more biased than comprehensive plural-
ism. The latter, accordingly, seems better poised to point to outcomes that might 
be accepted as legitimate by a much greater proportion of those who have to 
interact in a much expanded legal and political arena. 

 Communitarianism, on the other hand, grants the highest priority to com-
munal solidarity and, hence, privileges communal group rights over individual 
rights. If comprehensive pluralism is preferable to liberalism because of its 
openness to group rights, it is a better choice than communitarianism because 
of its refusal to sacrifi ce or downplay individual rights. As the legal and political 
arenas expand in the context of globalization, there is a proliferation of com-
munities and increased opportunities for individuals to belong (at least in part) 
to multiple communities. That leads to a much greater array of intercommu-
nal and intracommunal dealings in which individual-regarding concerns and 
communal ones come to confront one another. Under these circumstances, 
the advantages of comprehensive pluralism over communitarianism loom 
even larger. 

 Republicanism prescribes pursuing self-realization and self-fulfi llment through 
self-government. According to Rousseau’s conception of republicanism, each 
individual as a citizen has the right and the obligation to partake in the self-
government of her polity. 58  Thus, citizens must join together and work for the 
public good, reconciling their respective private interests as much as needed for 
the good of the polity. 59  How much one must compromise one’s goals or interests 
for the common good under a republican vision is an open question, but there is 
no question that accommodation of plurality must be subordinated to pursuit of 
the good of the polity. Comprehensive pluralism rejects this subordination, 
although in a small polity, such as a city-state, the ideals of republicanism and of 
pluralism may, as a practical matter, lead to similar outcomes. Such would be the 
case where a fairly homogeneous citizenry without sharp disparity in values or 
visions would accommodate their mutual interests in face to face dealings and 
derive much satisfaction and mutual respect from working together to carve out 
their joint destiny. 

 The possibilities open to the small polity do not extend to the pluralist-in-
fact nation-state and much less so to a transnational or global polity. Think, for 
example, of the constant concerns over the EU’s  “ democratic defi cit, ”  and of 
the diffi culties the EU has encountered in its attempts to go from a rule of una-
nimity among all its member states to one of qualifi ed majority for purposes of 

  58      JEAN-JACQUES ROUSSEAU, THE SOCIAL CONTRACT 18 ( Charles Frankel trans., Hafner  1947) (1762) .  

  59     Rousseau claims that citizens must pursue the  “ general will, ”  which he characterizes as the 
 “ agreement of all interests ”  that  “ is produced by opposition to that of each. ”   Id .   at 26, n.2.  
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crafting EU policy. 60  In short, the more pluralistic-in-fact and vaster a polity 
becomes, the less likely it is that self-government will suffi ce to accommodate, 
adequately, the contending interests and visions of its citizenry. Hence, the 
enhanced appeal of comprehensive pluralism as against republicanism in a 
world marching toward globalization. 

 Before turning to an examination of how philosophical pluralism may mesh 
with legal pluralism, in section 3 below, a few remarks are in order about the 
clash between fi rst-order norms and the uses of the dynamic between self and 
other when seen from the perspective of comprehensive pluralism. As already 
noted, fi rst-order norms that are incompatible with comprehensive pluralism’s 
second-order norms have no legitimate place in a pluralist polity. More diffi cult 
questions are raised, however, when the coexistence of clashing fi rst-order 
norms within the same polity seems impossible to achieve even though none of 
the norms involved is in itself incompatible with pluralism’s second-order 
norms. Moreover, the impossibility in question may be because the clashing 
fi rst-order norms are associated with mutually exclusive structures of institu-
tional support. Or it may be that pursuit of the objectives associated with one of 
the contending sets of fi rst-order norms competes with that of another for the 
same scarce resources. 

 Comprehensive pluralism can address these problems, and, in many cases, 
provide an adequate solution to them. It can do this through the combination 
of, fi rst, a procedure designed to allow for the evaluation and ranking of clash-
ing fi rst-order norms in order of importance and constructive use of the fl exible 
boundaries sketched by the dynamic relationship between self and other. First-
order norms are customarily subsumed within a conception of the good — for 
example, the prohibition against abortion proscribed within a particular reli-
gion. Moreover, often a clash among fi rst-order norms is embedded within a 
broader clash among conceptions of the good. Assuming all of the latter share 
the same level of compatibility with pluralism’s second-order norms, then 
clashes among fi rst-order norms should be resolved in the way that least 
impairs the equal right to integrity of the conceptions of the good involved. 
Thus, a fi rst-order norm that is more central to one conception of the good 
ought to be given priority over another that is of lesser importance to the com-
peting conception of the good with which it is associated. For example, this is 
consistent with the judgment of the Canadian Supreme Court that a ban on 
seasonal fi shing, which had been instituted to promote sports recreation pur-
poses, ought to yield to a native tribe’s confl icting need to fi sh in conformity 
with its customs and religious tradition. 61  

  60      See   GIUSEPPE F. MANCINI, DEMOCRACY AND CONSTITUTIONALISM IN THE EUROPEAN UNION: COLLECTED ESSAYS 65 
(C ambridge Univ. Press 2000); Ronald J. Johnston,  The Confl ict over Qualifi ed Majority Voting in the 
European Union Council of Ministers: An Analysis of the UK Negotiating Stance Using Power Indices,  25 
 BRIT. J. POL. SCI. 245 (1995).   

  61     Regina v. Adams, [1996] 3 S.C.R. 101.  



436 I•CON July/October 2008 Vol. 6: 415

 A more diffi cult problem arises when fi rst-order norms of the same rank 
(or conceptions of the good as a whole) clash without any apparent hint of 
plausible accommodation. Suppose, for instance, that a polity is split down 
the middle between two internally homogeneous, fi ercely committed down-
to-the-last-individual-member religious groups. The fi rst group’s religion 
prescribes that a monarchy is the only divinely authorized form of govern-
ment, whereas the second group’s religion just as adamantly insists that 
only democracy is consistent with its divine commands. In such a setting, 
the polity in question, which may be conceived of as a  “ self ”  (as against all 
other polities), is split down the middle, without any prospect of surmount-
ing this impasse within its own bounds while still preserving equality 
between the two religious groups involved. The best solution, therefore, if 
feasible, would be to split the polity into two, making each religious commu-
nity independently sovereign within its own newly minted polity. Consistent 
with that solution, the two religious groups can replace the unbearable ten-
sions they experienced as  internal  others within a larger common self in 
great distress by the much less intense, more limited relationships charac-
teristic of  external  others confronting one another as independent sovereign 
polities. 

 More generally, comprehensive pluralism offers a fl exible array of alterna-
tive solutions for clashes among comparably positioned fi rst-order norms. In 
some cases, acceptable compromises may be found without the necessity of 
transforming internal others into external ones. In the remaining cases, 
much profi t may be derived from the plasticity of the dynamic between self 
and other. Beyond the dialectic between the internal other and the external 
other, there are numerous possibilities for accommodation in terms of the 
interplay between self and other. Of particular interest in a world inching 
toward globalization is the multiplicity of self/other relationships in which 
every contemporary person, group, or organization is or can become involved. 
Some of these relationships are  extensive  in scope — for example, we are now 
aware that humanity as whole constitutes a single self in terms of preventing 
the extinction of life on the planet due to destruction of the environment —
 and others are  intensive  — for example, the solidarity and common will to sur-
vive of a besieged national minority. These differences make for thinner and 
thicker bonds of selfhood, with generally (but not exclusively) a greater need 
and tolerance for thinner bonds for selves spread over great extensions, 
and for thicker bonds for densely packed selves, which are tightly bound 
together. Every contemporary social, political, and legal agent belongs to 
multiple selves, some intense, others less so, some highly extended, others 
not. Moreover, all such agents must inevitably confront both internal and 
external others. In such a setting, the plasticity and multiplicity of plausible 
self/other relationships seem to afford comprehensive pluralism great oppor-
tunities to legitimize legal pluralism without falling into the futile pursuit of 
some solid hierarchy or tidy unity.  
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  3. Pluralism as the solution: Binding and splitting the 
multifaceted selves confronting contemporary legal 
pluralism 

 That each person should belong to more than one community or collectivity 
that can be conceived of as a self as against a certain other or others is not new. 
Rousseau’s individual in his dual capacity as  bourgeois  and citizen is meant to 
be at once a private individual self confronting all other individuals within the 
polity and a citizen forming part of the political self that stirs the polity toward 
self-government and self-realization. Similarly, citizens within a federation can 
belong, at the same time, to the collectivity that makes up the federation and to 
one of the federated entities within the federation. 62  

 What is new in the contemporary era of legal pluralism is the exponential 
rise in the number and diversity of kinds of  “ belonging ”  available to the typical 
person and the signifi cant erosion of the traditional structures designed to pre-
serve hierarchy and to maintain unity. Under these circumstances, compre-
hensive pluralism can provide useful guidance, primarily of a critical 
counterfactual nature, by suggesting both procedural devices and substantive 
norms that will point to ways of legitimately monitoring compatibility without 
unduly or unnecessarily trampling on both plurality, in general, and on legal 
pluralism, in particular. Moreover, although comprehensive pluralism pro-
vides the ultimate criterion of legitimacy, it allows for reliance, in part, on nor-
mative approaches it shares, up to a point, with other conceptions of the good. 
Comprehensive pluralism also allows for a recasting of existing constitutional 
structures and devices consistent with the dictates of its second-order norms 
and with the exigencies deriving from the actual plurality of interests, values, 
ideologies, and fi rst-order norms at play in the particular intersubjective arena 
at stake. Because actual solutions consistent with comprehensive pluralism 
are thoroughly context dependent, a counterfactual critique according to the 
latter’s dictates must be performed for each particular instance. Nevertheless, 
useful overall guidance consistent with the dictates of comprehensive plural-
ism can be articulated, which is in line with the observations on the current 
pluralistic predicament, as outlined in section 1 above. 

 On the scale of the Westphalian nation-state, comprehensive pluralism 
makes room for the deployment of norms emanating respectively from liberal-
ism, communitarianism, and republicanism. 63  The pluralist uses of the norms 
in question vary in scope and extent from their use within the ambit of the par-
ticular conception of the good from which they issue. As indicated, in section 2 

  62      Cf .  U.S. CONST ., amend. XIV ( “ All persons born or naturalized in the United States  …  are citizens 
of the United States and of the state wherein they reside ” ).  

  63     For an extensive discussion of this point,  see   ROSENFELD,   supra  note 5, at 224 – 229.  
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above, pluralism embraces liberal, communitarian, and republican norms 
only insofar as they  conform  to its second-order norms. 64  

 There is, of course, room for liberal, communitarian, and republican norms 
within the pluralist ethos of the post-Westphalian polity. The deployment of 
these norms, however, their scope and their extent, are bound to differ signifi -
cantly in this new setting as compared with that of the traditional nation-state. 
Two factors play a key role in this transformation: profound shifts in the dialec-
tic between  “ internal ”  and  “ external ”  dealings among self and others; and a 
vast increase in the plurality of viewpoints which must be contended with, 
both within the nation-state and within the transnational and global arenas 
where political interaction has recently greatly intensifi ed. 

 In the broadest terms, what an agent perceives as part of  “ I ”  or  “ we ”  is inter-
nal, whereas what that agent considers to be part of a  “ they ”  or  “ them ”  must 
be deemed external. Accordingly, the self is always  “ internal, ”  whether indi-
vidual or collective. On the other hand, whereas the other is most obviously 
regarded as external, it need not always be so. Another self is clearly  “ external ”  
to the fi rst self, but one can have an  “ other ”  within  “ oneself. ”  This is most eas-
ily grasped in the case of collective selves, where dissidents within a group are 
often plausibly cast as internal others. 

 The distinction between an  “ internal ”  and  “ external ”  other is particularly 
important for our purposes for two principal reasons. First, as legal and politi-
cal agents become part of an increasing number of selves, the instances in 
which such agents will encounter  “ internal ”  others are bound to multiply 
vastly. Second, and this is crucial, the relationships with  “ internal ”  others are 
in very signifi cant ways distinct from relationships with  “ external ”  others, 
with profound normative and institutional implications. Indeed, the paradig-
matic relationship with an  “ external ”  other is the typical relation prevailing 
among Westphalian nation-states. With no perceptible, widely held awareness 
of belonging to a transnational legal/political self, all nation-states apart from 
one’s own emerge as  “ external ”  others. In this context, the typical means for 
achieving constructive relationships among nation-states is the bilateral treaty 
concerning foreign relations matters — for example, nonbelligerence, elimina-
tion of tariffs on imports and exports, and the like. Within this paradigm, more-
over, what is  “ internal ”  to one nation-state should not create rights or 
obligations outside that nation. Thus, starvation in country A imposes no obli-
gation on country B to open its borders to immigration; mistreatment of its 
own citizens by country C gives country D no right to intervene for humanitar-
ian purposes in country C’s internal affairs. 

  64     Notice that in this case it is a matter of  “ conforming ”  and not merely of  “ being compatible ”  with 
pluralism’s second-order norms. The reason for this is that the present discussion focuses on plu-
ralism’s own institutional framework. Thus, as proponents of fi rst-order norms, within a pluralist 
polity, liberals, communitarians, and republicans need only meet a standard of compatibility not 
of conformity with pluralism’s second-order norms.  
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 In a Westphalian paradigm, according to a pluralist ethos, countries have no 
obligation to one another except for nonbelligerence. In sharp contrast to this, 
once an other is  “ internal ”  rather than merely  “ external, ”  that  “ other ”  — together 
with all those with whom the same transnational links are shared — must, in 
some sense and to some extent, form part of the same (collective) self. Accordingly, 
 “ internal ”  others mutually share rights and duties defi ned pursuant to the dic-
tates of comprehensive pluralism’s second-order norms. And that requires reach-
ing out to and accommodating the conception of the good and the interests of the 
 “ internal ”  other with whom one shares some dimension of common selfhood. If 
adherence to fundamental human rights is universally acknowledged, for exam-
ple, then humanity as whole is bound together as a single self — a limited purpose 
one, to be sure — that shares a common bond in sustaining a worldwide commu-
nity for purpose of promoting, maintaining, and implementing human rights. 
Within that global human rights community, the pluralist ethos requires consid-
ering and accommodating diverse viewpoints, such as the Asian values perspec-
tive referred to above. Moreover, the worldwide human rights community  “ self ”  
comprises both greater convergence and greater divergence than the typical 
multiethnic, multicultural nation-state. To the extent that all the members of the 
collective human rights  “ self ”  agree on the basic international human rights 
agenda so they are bound together by bonds of convergence that loom larger and 
stronger than most of the many analogous bonds that bind together a diverse 
nation-state-based collective  “ self. ”  On the other hand, since worldwide cultural 
and ideological diversity is bound to be greater than its counterpart within the 
typical contemporary nation-state, it seems logical that there be a wider diver-
gence of views within the worldwide human rights community than within the 
typical nation-state. 

 A  “ limited-purpose self, ”  such as the worldwide human rights community, 
if committed to the pluralist ethos, would have to concentrate its normative 
endeavors on that which they share in common and to work toward settling 
or managing their differences over the delimited subject-matter around which 
they have coalesced. In the fi eld of universal human rights, this means that 
the focus should be confi ned to the latter. Nonetheless, when considered in 
greater depth, disputes over human rights tap into much of what is essential 
to one’s overall individual or collective self, such as one’s religion, culture, and 
basic ethical and political commitments. Nevertheless, when negotiating 
regarding a limited-purpose common endeavor, such as human rights, the 
latter should occupy the entire foreground with the deeper links remaining as 
much as possible in the background. This can be facilitated by the availability 
of means for segmentation or compartmentalization. Thus, one ought to be 
less concerned that one’s religious aspirations are ignored or even moderately 
contradicted in the universal human rights arena if these aspirations can be 
fulfi lled in other available arenas. And, of course, any such compromise would 
depend on acceptance of the pluralist ethos as applicable to intercommunal 
dealings generally. 
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 In contrast, in the case of an  “ all-purpose self ”  — be it the individual person, 
as such, or the community with which she feels fully integrated even if she is 
not full agreement with all its normative commitments or practices — there is a 
need to fi nd common threads in all arenas in which that self fi nds herself. In 
other words, in intracommunal settings, all subject matters are in play, and 
the pluralist ethos requires dealing with all of them in accordance with the two 
logical moments, discussed above. In such settings, moreover, the differences 
coming to the surface are likely to be greater than those that would appear in a 
limited-purpose community. But because the all-purpose self typically coa-
lesces around much stronger links of identity and has a much more intense 
and well-defi ned sense of selfhood, it can rely on these to manage its numerous 
and even, at times, contentious differences. 65  

 What qualifi es as a limited-purpose self and what as an all-purpose self is 
defi ned in relational terms and, ultimately, is context dependent. Traditionally, 
one’s local community, ethnic or religious group, province, or, eventually, 
country were the more likely  loci  for the deployment of one’s all-purpose self. 
However, as the layering and segmentation of the world — as it evolves toward 
ever-greater globalization — increase so the possibilities multiply, and the all-
purpose self need not be confi ned to its traditional moorings. An individual 
may thus devote his life to the pursuit of human rights on a worldwide basis, 
join a human rights NGO, and subordinate all his other interests and commit-
ments to this single-minded pursuit. In that case, the individual in question 
identifi es completely with the human rights agenda and considers all norma-
tive issues in terms of the human rights ethos. In short, as the arenas of politi-
cal interaction expand and multiply, the nexus between limited-purpose and 
all-purpose selves and that between intracommunal and intercommunal rela-
tionships becomes increasingly dynamic and complex. From the standpoint of 
comprehensive pluralism this means that the application of the pluralist ethos 
cannot be confi ned to one overall context such as the nation-state. Instead, 
such an ethos must be applied, particularly,  within  each of the relevant layers 
and segments of interaction as well as  among  them. Furthermore, such particu-
lar applications will have to pay close attention to the perspective and order of 
priority of the human rights ethos within the international human rights 
arena. 

 Before turning to the implications of these observations for constitutional 
ordering, there is an additional and important issue that must be briefl y con-
sidered: the consequences of the proliferation of layering and segmentation for 
the integrity of a single, distinct self. This issue confronts individual selves as 
well as collective selves, although the problems it raises are, perhaps, easiest to 
grasp from the standpoint of the individual self. A typical contemporary 

  65     For example, in a religiously and linguistically diverse country, such as Switzerland, religious 
and linguistic differences would be much more likely to be managed successfully if the entire 
citizenry shared strong nationalistic bonds.  
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individual forms a complex identity made up of an aggregation of links to a 
number of collective selves with which the individual in question has bonds of 
varying intensity. These links may well include ethnic, religious, linguistic, 
cultural, national, professional, transnational (for example, the EU), global (for 
example, global warming), and ideological affi liations. These will inevitably 
produce certain confl icts within the individual, such as that, noted above, 
where one’s feminism clashes with some of the dogmas of one’s religion. 66  

 There seem to be two principal ways to cope with such confl icts when one 
cannot resolve or avoid them: either to relativize them or to learn to live with a 
fair, yet tolerable, degree of dissonance. As an illustration of relativization, a 
French citizen may feel alienated from the EU with regard to a dispute between 
the latter and France and yet, at the same time, identify with the EU concerning 
economic competition between the latter and the United States. In this example, 
contradiction is avoided by making each of the identifi cations involved context 
specifi c. In some other circumstances, however, it is not possible to avoid contra-
diction by relativizing an identifi cation as depending on context. Thus, if one’s 
feminism clashes with one’s religion, and both form an important part of one’s 
identity, it is very unlikely that relativization will work. In this latter situation, 
one must either live with the contradiction one confronts (including acting intra-
communally to reduce it) or give up one’s membership in one of the two confl ict-
ing communities. If the confl ict is all-encompassing, for example, if the religion 
involved considers feminism a mortal sin, then one would seem forced to choose 
one allegiance to the exclusion of the other. But if there is enough of an overlap 
between the two confl icting communities, assuming — let’s say — the religion 
preaches love and equality among all human beings but also bars women from 
the priesthood, then the best available course may be to accept the dissonance 
resulting from the partial contradiction and to remain as an active and commit-
ted member of both communities. 

 Signifi cantly, relativizing based on context and living with a manageable 
amount of dissonance seem to be the respective existential analogs to compre-
hensive pluralism’s two principal normative prescriptions. The fi rst of these is 
to tailor particular applications of second-order norms to the actual plurality 
of contested views within the context at hand, thus making applicable norma-
tive demands relative to context. The second prescription is to tolerate the pur-
suit of conceptions of the good that are inconsistent, though not incompatible 
with second-order norms, thus allowing for a certain degree of normative 
dissonance. 

 The principal difference between these analogues is in terms of their respec-
tive justifi cations. On the existential level, the justifi cation is pragmatic; on the 
normative level, it derives from the conception of the good promoted by com-
prehensive pluralism. Moreover, the fact that focusing on a specifi c context 

  66      See supra , text accompanying notes 46, 47.  
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and acceptance of a certain measure of dissonance is called for both on prag-
matic as well as on normative grounds strengthens the case for a pluralist con-
stitutional ordering and institutional design. In addition, it points the way 
toward how to shape such ordering to best deal with the challenges produced 
by the contemporary legal and ideological pluralistic predicament. 

 Turning to the question of constitutional ordering for this contemporary 
pluralistic and pluralistic-in-fact universe, comprehensive pluralism requires a 
basic division into three distinct categories. 67  Moreover, these three categories 
are the same whether considering constitutional ordering within the nation-
state or within the more extensive contemporary arena that spills over and 
goes well beyond the nation-state. The three categories involved are: fi rst, 
achieving conformity with pluralism’s second-order norms; second, determin-
ing priorities within competing fi rst-order norms, given that what is more 
essential from the perspective of one set of fi rst-order norms ought to be given 
priority over what is less essential from the perspective of another such set; 
and, third, the identifi cation of disputes concerning the interests or values that 
are of equal rank with respect to their respective sets of fi rst-order norms, or, in 
other words, that are of equal importance in relation to the particular concep-
tion of the good to which they are attached. 

 Matters falling within the purview of the fi rst category require constitution-
alization. This would consist, in part, in the imposition of substantive norms 
and, in part, in the provision of procedural mechanisms to facilitate the resolu-
tion of clashes among fi rst-order norms, consistent with the precepts imposed 
by second-order norms. For example, some form of constitutionally mandated 
tolerance, through freedom of expression or privacy rights, would be required 
to give legal force to second-order norms designed to maximize the space avail-
able for the greatest possible plurality of existing viewpoints to coexist on equal 
terms. On the other hand, certain structural or procedural safeguards, such as 
federalism or the provision within limits of certain group-related autonomy 
rights, could also be constitutionalized for the sake of actualizing and cement-
ing the priority of second-order norms. 

 Concerning the second category, only those procedures allowing for a fair 
and adequate comparison of the relative importance of competing claims in 
relation to the respective fi rst-order norms from which they issue ought to be 
constitutionalized. One obvious example of a pertinent constitutional proce-
dure in this context is the use of proportionality analysis in constitutional adju-
dication. 68  What is crucial regarding this second category is that, absent some 
constitutionally mandated procedures, the requisite comparisons may fall prey 
to the will of majorities or of other powerful interests. 

  67     For a more extensive discussion of this tripartite division, see  ROSENFELD,   supra  note 5, at 
150 – 152.  

  68     For further discussion of the principle of proportionality, see  infra , text accompanying notes 
87 – 93.  
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 Matters falling within the third category, in contrast, are better left to infra-
constitutional resolution, preferably following a republican ideal. Indeed, to 
the extent that pluralism’s second-order norms are satisfi ed equally with any 
of the plausible resolutions of confl ict among the fi rst-order norms at hand, 
then seeking consensus or compromise through republican pursuit of the com-
mon good — or through submission to the will of the majority absent a com-
monly agreed solution — seems most consistent, under the circumstances, with 
pluralist ideals. Indeed, if two fi rst-order pursuits are of equal importance, then 
advancing the one that would satisfy a greater number of people would seem 
perfectly consistent with according equal respect to the respective views stand-
ing behind the competing claims at stake. 

 It is obvious that the above division into three categories is refl ected in the 
constitutional ordering that is typical on the scale of the nation-state. Most 
contemporary nation-state constitutions contain substantive and procedural 
norms that are placed beyond the pale of ordinary democratic politics while, at 
the same time, they carve out a legal and political arena entrusted to the will of 
the relevant majorities. Such constitutions can also be broken down into these 
three categories without compromising the hierarchy or unity they impose. 
Furthermore, whereas the nation-state constitutions in question may be far 
from consistent with the pluralist ethos, making them so would not affect the 
overall division of labor among the three categories identifi ed above. At most, 
what would be required to transform a nonconforming nation-state constitu-
tion into one that conforms with the dictates of comprehensive pluralism 
would be the replacement of certain substantive provisions with others better 
suited to promote pluralism. Such alterations would include, say, an adjust-
ment or redeployment of procedural or process-based safeguards and a redefi -
nition of the boundary between what ought to be settled at the constitutional 
level and what should be left to ordinary politics. Moreover, because pluralist 
institutions must be fi ne-tuned to best reconcile and accommodate the actual 
plurality of views, values, and interests they encounter, the actual mix of plu-
ralist constitutional norms and matters, both substantive and procedural, 
assigned by the constitution to democratic politics would vary as a function of 
the actual plurality-in-fact of each polity. 

 In the post-Westphalian world, both the breakdown between the three cat-
egories and the context-dependent nature of pluralist constitutional ordering 
remains the same. What changes dramatically, however, is the need for a vast 
multiplication of orderings and the need, to some degree at least, to establish 
constitutional links among the separate orderings. In other words, whereas 
constitutional ordering tailored to the nation-state essentially concerns a sin-
gle sphere, post-Westphalian constitutional ordering must extend over several 
distinct spheres, delimited by the processes of layering and segmentation, and 
it must provide ways in which to forge a certain degree of harmonization 
among spheres in order to avert insurmountable incompatibilities and para-
lyzing contradictions. 
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 The main challenge confronting post-Westphalian constitutional ordering is 
that each sphere encompasses its own distinct pluralities and that the spheres 
involved must cater to different constitutional needs depending on whether they 
encompass all-purpose or limited-purpose selves. In the latter case, constitu-
tional ordering may need to be broader, yet relatively shallow, since a self adher-
ing to that sphere for a limited purpose presumably can turn to other spheres to 
more fully sustain her overall quest for self-realization and self-fulfi llment. Also, 
the amount of dissonance that would be tolerable within a sphere as well as 
among spheres would vary depending on several context-dependent factors. 

 Because they are dynamic and context dependent, it is futile to attempt any 
defi nitive list of substantive constitutional issues and safeguards — to be left to 
ordinary democratic politics — that would be best suited to spread the pluralist 
ethos in a post-Westphalian world. What seems clear, though, is that a plural-
ist constitutional ordering for the post-Westphalian world will not yield any 
grand hierarchy or unity but will result, most likely, in a diverse aggregation 
where congruence is fragile. Such congruence, moreover, seems as likely to 
emerge as much from a decoupling of contiguous segments as from the weav-
ing together of threads of identity or of convergence among spheres. 

 Although there is no single prescription for a pluralist constitutional order-
ing of the post-Westphalian spheres of legal and political interaction, it is possi-
ble, nevertheless, to suggest certain general directions in which such an 
ordering could evolve. Indeed, one can do so profi tably by focusing on the rea-
lignment of convergences and divergences (discussed above) that typically 
accompany the trend toward globalization 69  and by assessing how they may 
be handled in a manner consistent with the pluralist ethos. In particular, one 
can examine how certain traditional and emerging constitutional ordering 
processes and devices may be used or adapted to build the requisite pluralist 
post-Westphalian constitutional order. 

 All constitutional ordering, whether structural or substantive, and whether 
scaled to the nation-state or to a larger polity, calls for mediation between self 
and other or, more precisely, between a number of differently constituted selves 
and others engaged in a variety of legal and political interactions. Moreover, 
certain means of constitutional ordering can either bind self and other together 
or decouple them. Thus, constitutional norms of citizenship can bind an other-
wise diverse population together, whereas federation can divide a polity into 
several distinct subunits. And actually, depending on the specifi c context in 
which it operates, federalism can serve either to bind or decouple. In the United 
States, federalization of formerly confederated states provided a unifying thrust, 
binding the preexisting units closer together. In present-day Belgium, on the 
other hand, a process of federalization has been used to achieve greater decou-
pling of the Flemish and Walloon communities. 70  

  69      See supra , part 1.  

  70      See   DORSEN ET AL.,   supra  note 37, at 380 – 384.  
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 Several of the constitutional ordering tools successfully deployed on the 
scale of the nation-state should also be of great use, with appropriate adjust-
ments, in the expanded post-Westphalian constitutional arena. Indeed, 
whereas the actual selves and others on the post-Westphalian stage differ from 
their earlier counterparts in the ways indicated above, they are still in need of 
constitutional couplings and decouplings in order to function within the 
bounds of the rule of law. Accordingly, traditional constitutional ordering 
tools, such as federalism, combined with more recently minted ones, such as 
the margin-of-appreciation standard used in the transnational space carved 
out by the ECHR, may be profi tably transformed and combined to help shape a 
post-Westphalian constitutional order congruent with the pluralist ethos. 

 The new constitutional ordering should revolve around two overriding 
objectives. The fi rst is to allow for greater difference and plurality within con-
stitutionally relevant intracommunal settings; the second, to forge a suffi cient 
number of links of identity or convergence among separate spheres of interac-
tion to ensure that intercommunal dealings — as seen from a constitutional 
standpoint — do not lead to insurmountable incompatibilities. 

 A number of existing constitutional tools, alone and in combination, seem 
particularly well suited to reshaping so as to better serve these two objectives. 
Chief among these is federalism, understood in its broadest functional sense, as 
a means to achieve both decoupling and unifi cation. More specifi cally, in the 
best of cases, the process of federalization simultaneously could forge concur-
rent paths toward unifi cation and toward decoupling all within the same con-
stitutional arena. Such federalism would simultaneously segment or subdivide 
and bind together, as does federalism when operating within the nation-state, 
but with one crucial difference. The difference is that whereas within the 
nation-state federalism must always impose a hierarchy or unity, 71  on a trans-
national scale its very success would depend on preserving plurality and on 
steering away from straightforward hierarchy. Consider, for example, the cur-
rent structuring of the EU, which is, strictly speaking, neither federal nor con-
federal but, rather, a sui generis confi guration drawing on both federal and 
confederal features. 72  Moreover, the tensions among the EU and member state 

  71     How that hierarchy and unity are structured may differ from one setting to the next. In the U.S., 
it is achieved through federal supremacy ( see   U.S. CONST . art. IV); in Germany, through a principle 
of comity that requires reconciling the interests of federated entities, those of the federal entity, and 
those of the nation as a whole ( see  Television I case, Bundesverfassungsgericht [BVerfG] [Federal 
Constitutional Court] 1961, 12 BVerFGE 205). Both comity and supremacy set an order of priori-
ties and frame a unity.  

  72     The  “ direct effect ”  of EU regulation is typical of federal structuring.  See supra , text accompanying 
note 11 . On the other hand, the European Council, where representatives of member state govern-
ments join, often under a rule of unanimity, to craft EU polity, seems to operate primarily as a 
confederate body.  See  Mario Patrono,  The Political Unity of Europe :  A Dream, or a Reality in the 
Making? , 35  VICTORIA UNIV. WELLINGTON L. REV.  329, 334 (2004).  
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constitutional courts, alluded to above, 73  are indicative of a lack of full consti-
tutional unity or hierarchy. From a nation-state perspective, this may well 
seem a defect, although from the standpoint of post-Westphalian federaliza-
tion, it can be a virtue. By making space for a certain measure of member state 
structural supremacy, the constitutional order that frames the EU allows for 
the preservation of the integrity of an important sphere of the new multilevel 
constitutional construction. As long as this member state priority is tempered 
by countervailing links of unity, such as that fostered by the dialogue between 
the ECJ and member state courts, this constitutional arrangement, which defi es 
traditional nation-state hierarchy and unity, seems preferable. It is better 
adapted to the need to reconcile self and other on a transnational stage 
without raising serious concerns or impasses resulting in insurmountable 
incompatibilities. 

 Another constitutional tool — when combined with federalization and 
adjusted for transnational use — that could play a useful role in the post-
Westphalian arenas is the principle of subsidiarity. This principle holds that 
regulation of a matter ought to be entrusted to the most local level of govern-
ment at which it might be regulated effectively. 74  This principle has played a 
prominent role in promoting the policy that the EU refrain from regulating 
matters that could be handled equally or more effectively by the member 
states. 75  More generally, subsidiarity, if understood not only in terms of effi -
ciency but also in terms of its appropriateness for dealing with all implicated 
interests fairly and when combined with a properly tailored system of federali-
zation, could optimize the combination of binding together and decoupling 
consistent with the demands of the pluralist ethos. Effi ciency may not always 
be correlated to fairness directly, as local regulation may naturally be most effi -
cient in certain cases in which remotely located interests nonetheless have a 
legitimate stake. 76  But if effi ciency and fairness happen to go hand in hand, 
then the relevant plurality of views and interests at stake can be pinpointed 
and accommodated without distractions due to extraneous considerations. 

 To complement federalism and layering in the post-Westphalian universe, 
other available tools for the apportionment of power could be constitutionalized. 
These include devolution; use of the  “ millet system, ”  which originated in the 

  73      See supra , text accompanying notes 16 – 20.  

  74     The principle of subsidiarity has its origins in Catholic social thought, which  “ affi rms that there 
is nothing done by a larger organization that cannot be done as well by a lower or smaller one. ”  
 JUDITH A. DWYER, THE NEW DICTIONARY OF CATHOLIC SOCIAL THOUGHT  927 (Liturgical Press 1994).  

  75      See generally  George A. Bermann,  Taking Subsidiarity Seriously: Federalism in the European 
Community and the United States , 94  COLUM. L. REV.  332 (1994).  

  76     For example, regulation of fi shing in local waters may be left more effi ciently to municipal than 
to national governments and yet members of the polity located well beyond the municipality in 
question may have interests as consumers or advocates of preservation that ought fairly to be 
taken into account.  
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Ottoman Empire;  77  and constitutionalizing a right to secession. These instruments 
provide the means to manage confl icts and tensions that set intracommunal pur-
suits on a collision course with intercommunal ones. Moreover, all three possess 
great potential for constitutional ordering, particularly where there appear other-
wise insoluble mutual incompatibilities among competing sets of fi rst-order norms 
that are equally legitimate under second-order norms. Finally, at least in the cases 
of devolution and secession, these means of decoupling are, strictly speaking, much 
more genuine as tools of constitutional ordering within a transnational setting 
than within that of a traditional nation-state. Indeed, an agreed-upon breakup, 
such as that of the former Czechoslovakia, perhaps can be characterized best as a 
 “ constitutional divorce ”  or, in other words, a constitutionally ordered process lead-
ing to the elimination of constitutional links among the two resulting separate poli-
ties. 78  In contrast, breaking up a federated entity into two states within a federal 
republic or creating a member state within a larger constitutionalized transna-
tional polity, such as the EU, results not in cutting off constitutional links but, 
rather, in the creation of a new, different constitutional ordering among the result-
ing units. 

 From a pluralist standpoint, the main drawback to devolution, the millet 
system, and secession is that they are all prone to solve one problem by creat-
ing a new one that is equally troubling. All three become attractive constitu-
tional tools for pluralists when a clash between proponents of different 
conceptions of the good makes their coexistence within the same political space 
diffi cult. Under such circumstances, pluralism may well be better served by 
dividing the political space in two and allowing each of the sets of fi rst-order 
norms at stake to prevail within its own political realm. Devolution and seces-
sion may be appropriate when the contending communities are geographically 
separated, making territorially based disentanglement viable. Devolution, 
such as occurred in the case of Scotland, 79  does not result in the dissolution of 
the polity from which the power devolves — the U.K., in the Scottish example —
 but in a realignment of relationships that function as intracommunal ones, as 
opposed to those that develop along intercommunal lines. Such realignments, 
moreover, may suffi ce to enable the greater satisfaction of a greater number of 
equally deserving clusters of fi rst-order norms. 80  

  77      See  Talip Kucukcan,  State, Islam, and Religious Liberty in Modern Turkey: Reconfi guration of 
Religion in the Public Sphere , 2003  BRIGHAM YOUNG UNIV. L. REV.  475, 480 – 485.  

  78     For a thorough analysis of secession under both international and constitutional law, see 
Susanna Mancini,  Rethinking the Boundaries of Democratic Secession: Liberalism, Nationalism and the 
Right of Minorities to Self-Determination , 6 INT’L J. CONST. L. (I • CON) 553 – 584 (2008).  

  79      See   DORSEN ET AL .,  supra  note 37  ,  at 392 – 394.  

  80     In certain cases, the clash that may be resolved through devolution may boil down to an issue of 
identity. For example, a subnational unit may share the same economic and social vision with the 
national unit from which it seeks to devolve but object to certain decision making at national level 
as running counter to its integrity as a self-constituted, distinct normative community.  
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 Secession would seem justifi ed from a pluralist standpoint in more acute 
situations in which there is no viable common political space for two disparate 
communities to advance their respective visions and interests without seri-
ously trampling on those of the other. Secession, as a fi nal constitutional 
divorce in the world of nation-states, operates at the interstices of international 
and constitutional law. 81  By contrast, in a transnational constitutional setting, 
constitutional links among newly seceded entities will continue. For example, 
if Catalonia were to secede from Spain, the two would still be linked within the 
broader constitutional framework of the EU. 

 The millet system, devised to grant religious communities autonomy over 
their spiritual and communal affairs, can serve as a model in situations where 
the members of the particular community are not geographically concen-
trated. Under this system, religious communities remain within the larger pol-
ity and enjoy only partial autonomy. That autonomy, which extends to 
religious affairs and personal communal relationships that are closely tied to 
religious practice — such as marriage and divorce — is, nonetheless, crucial 
from a pluralist perspective. It allows each religious community to pursue fi rst-
order norms it deems of the highest importance that would otherwise remain 
constantly at odds with those of other religions or of the polity as a whole. On 
the other hand — and this seems highly compatible with the pluralist ethos —
 the system allows for certain fi rst-order norms that are of lesser importance to 
the religion in question to be subordinated to norms that rank high in the nor-
mative spheres framed by the polity as a whole. Also, a religion’s fi rst-order 
norms that are not exclusive to it would have to compete, under the millet sys-
tem, with all equally ranked norms issuing from the other religions. In short, 
by affording greater opportunities for a religion to be virtually unrestricted in 
respect of its central tenets, while requiring some lesser sacrifi ces for the good 
of the polity as a whole, the millet system seems particularly well suited to the 
promotion of a pluralist ethos within religiously diverse polities. 

 In spite of all their potential virtues, devolution, the millet system, and seces-
sion all share the same vice, one which can nullify the benefi ts fl owing from 
their deployment. The vice in question is this: instead of solving or signifi cantly 
improving the confl icts that arise from profound clashes between intracom-
munal and intercommunal dealings, it merely displaces them and reproduces 
them at different levels, or among other selves and other others. For 
example, if Quebec were to secede, its anglophone minority and its indigenous 

  81      See  Mancini,  supra  note 78, for an insightful account of this phenomenon. From a procedural 
standpoint, secession is a constitutional phenomenon if it is effected pursuant to constitutionally 
prescribed standards.  See  Reference re Secession of Quebec, [1998] 2 S.C.R. 217. After secession, 
however, the resulting entities ’  relationship to one another will come within the ambit of interna-
tional law. On the other hand, from a substantive standpoint, secession to vindicate a people’s 
right to self-determination is a matter of international law; whereas secession to safeguard the 
rights of a minority, where other means are unavailing, is a constitutional matter.  
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population — both of which may have strong reasons for relying on the protec-
tions afforded by Canada’s federal government in safeguarding their intracom-
munal interests 82  — would fi nd themselves in a position much like that of 
Quebec’s majority within the Canadian federation. 

 In the context of the millet system, on the other hand, the solution to prob-
lems among religions and between the latter and the polity as a whole seem 
bound to raise new, equally serious issues. These new problems are likely to 
involve dissident individuals or groups that that subscribe to minority posi-
tions within a particular religion, those who do not belong to any of the enfran-
chised religions, and those who seek to engage in certain interdenominational 
activities. For example, if religions are given a monopoly over marriage within 
their own community, and if each of them prohibits intermarriage, then the 
fundamental right to marry without religious impediments, which ought to 
extend to every individual within any contemporary constitutional democ-
racy, would be severely abridged. 

 These problems, which may be acute within the nation-state, can be greatly 
mitigated in the layered and segmented post-Westphalian universe. As already 
pointed out, in a transnational constitutional setting, secession does not result 
in the severance of constitutional links between the newly separated entities. 
Moreover, in a transnational setting, devolution may end up being less frac-
tious because the spread of power among three levels — the subnational, the 
national, and the transnational — can diffuse potentially explosive confronta-
tions between a subnational unit and the nation-state in which it is embedded. 
Also, in such a setting, new alliances can be forged both within and among 
levels, thus allowing for constructive interlocking relationships between vari-
ous selves and others. For example, direct tensions between the U.K. and 
Scotland and between Spain and Catalonia could be productively diffused by 
institutionalizing certain relationships among subnational units within the 
EU. 83  This offers the possibility of overcoming a deadlock occurring at two lev-
els by opening paths to new horizons on a third level and by allowing for a 
three-level constitutional ordering that is neither straightforwardly hierarchi-
cal nor susceptible to enclosure within a traditional framework of unity. 

 The problems stemming from millet-system arrangements also may be bet-
ter handled by way of the greater and more varied means available in the 
expanded, layered, and segmented post-Westphalian constitutional space. 
From a pluralist standpoint, a millet-based religious communitarianism should 
be harmonized as much as possible with, and if necessary limited by, (liberal) 
individual rights regarding freedom  of  and  from  religion. Whereas this may be 
accomplished with the aid of a traditional nation-state – based bill of rights, the 

  82     More precisely, Quebec’s anglophones are part of Canada’s linguistic majority and secession 
would convert them into a linguistic minority.  

  83      See  Kucukcan,  supra  note 77, at 475, 480 – 485.  
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availability of an international human rights regime and of a concentrated, 
segmented, and concerted pursuit of such rights vastly increases the chances 
of better approximating an optimal pluralist equilibrium. If nothing else, 
recourse to transnational norms and institutions should furnish better tools for 
combating entrenched local biases in favor of particular religions or other con-
ceptions of the good, namely, the margin-of-appreciation standard and propor-
tionality analysis, which includes judicial balancing. 84  

 The margin-of-appreciation standard employed by the ECtHR allows for 
striking an optimum equilibrium between convergence and divergence in a 
transnational or international setting. The ECHR creates among its member 
states a transnational community that can be conceived of as a limited-
purpose self. To preserve cohesion and avoid divergences likely to result in irrec-
oncilable differences that could tear this newly formed community from within, 
there is a need to rally around common objectives without undue sacrifi ces 
regarding one’s core multipurpose identity. The judicial use of the margin of 
appreciation provides the means to achieve this, and to do so within the con-
straints of comprehensive pluralism. What this means from a practical stand-
point is that a convergence is maintained at the transnational level — all states 
that are parties to the ECHR agree to be bound equally by its provisions — while, 
at the same time, each nation-state involved reserves the right to diverge from 
its neighbors within its territory so long as this divergence does not exceed the 
margin of appreciation. 

 For example, in the  Handyside  case, 85  the book that was considered pro-
tected speech in Scandinavian countries was considered unprotected inde-
cent expression in the U.K. The ECtHR concluded that this divergence was 
within the margin of appreciation. From a pluralist perspective, the ECtHR’s 
decision could be interpreted as allowing nation-state – based inconsistencies 
as long as they are not incompatible with the norms enshrined in the ECHR. 86  
Transposed to a transnational setting, in which constitutional norms were in 
conformity with the dictates of comprehensive pluralism, the commonly 
shared constitutional norms would issue from pluralism’s second-order 
norms. In that setting, the margin of appreciation would require a two-fold 
inquiry. First: Is the nation-state – based deviation at issue compatible with 
the constitutionally enshrined second-order norms? And, second: Taking all 

  84     These tools can also be of use to the legislator; however, in terms of the pluralist ideal, it is judges 
who are in the best position to rank and compare the competing claims that often issue from con-
fl icting perspectives.  

  85      See supra,  text accompanying note 42.  

  86     The ECtHR’s use of the margin of appreciation has been soundly attacked by some as being toothless 
and purely political.  See, e.g.,  Paul Mahoney,  Marvelous Richness of Diversity or Invidious Cultural Relativ-
ism ?, 19  HUM. RTS. L. J . 1 (1998). Even if such criticisms are justifi ed, the availability of such a judicial 
tool and its potential, if properly used, point to a plausible pluralist means to accommodate identity and 
difference in a nonhierarchical manner in a transnational constitutional context.  
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relevant cultural differences (those compatible with pluralism’s second-order 
norms) into proper account, is the right at issue, as delimited by the  “ deviat-
ing ”  nation-state, the equivalent of its counterpart in  “ nondeviating ”  nation-
states? Thus, returning to  Handyside,  if both the U.K. and the other countries 
subject to the ECHR agreed on the value of freedom of speech and drew a line 
at indecent expression, but they disagreed — on the basis of cultural criteria 
basically shared on a countrywide basis — on where the line concerning inde-
cency ought to be drawn, then granting the U.K. the benefi t of the margin of 
appreciation would have been fully justifi ed. Moreover, consistent with this 
state of affairs, a constitutional ordering device that accommodates a signifi -
cant amount of dissonance and inconsistencies among constituent parts of a 
layered transnational constitutional order would not only be acceptable; it 
actually would be preferable on both pluralist normative grounds as well as 
on pragmatic ones. 

 Proportionality analysis and judicial balancing, which are widely used both 
at the national and transnational levels, 87  are also constitutional interpretive 
tools that seem adaptable to the goal of harmonization within a multilayered 
and highly segmented legal and political universe. Proportionality and judicial 
balancing require the ranking of competing interests in terms of their relative 
 “ weights ”  and the pursuits of legitimate objectives in ways that least intrude 
upon pursuit of other such objectives. Accordingly, proportionality and judi-
cial balancing seem particularly well suited to advancing the constitutional 
implementation of the pluralist ethos. Proportionality analysis and judicial 
balancing tests, which vary somewhat in their formulation from one constitu-
tional setting to the next, 88  boil down to two essential requirements; that there 
be a  “ fi t ”  between means and ends, and that there be a  “ balancing ”  of the rele-
vant competing interests at play. 89  

 As tools, proportionality and balancing can contribute to harmonizing as 
well as to adapting to convergences and divergences (which inhere in a highly 
layered and variously segmented legal and political universe) in two principal 
ways. First, using the same test within different layers and segments is likely to 
create parallels and greater congruity. Thus, if the conditions and practical 
considerations attached to a particular issue, which has arisen in a substantial 
number of constitutional units, are essentially similar, then subjecting this 
issue to a proportionality test should result in a general congruence of results 

  87      See, e.g.,  Case C-44/79, Liselotte Hauer v. Land Rheinland-Pfalz 1979 E.C.R. 3727, Dec. 13, 
1979 (ECJ); Pharmacy Case, Bundesverfassungsgericht [BVerfG] [Federal Constitutional Court] 
Jun. 11, 1958, 7 BVerFGE 377; and Regina v. Oakes [1986] 1 S.C.R. 103.  

  88     Compare, for example, the differences in formulation by the Canadian Supreme Court in Regina 
v. Oakes [1986] 1 S.C.R. 103, and the Israeli Supreme Court in HCJ 2056/04, Beit Sourik Village 
Council v. The Government of Israel [2004] IsrSC 58(5) 807.  

  89      See  Michel Rosenfeld,  Judicial Balancing in Times of Stress: Comparing the American, British and 
Israeli Approaches to the War on Terror,  27  CARDOZO L. REV . 2079, 2094 (2006).  
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across the numerous constitutional systems involved. For example, if a large 
number of constitutional adjudicators determine that the current  “ war on ter-
ror ”  does not justify recourse to emergency powers (or their functional equiva-
lent), then other adjudicators should be led, presumably, to the same conclusion, 
and the constitutional standard should become much the same across most 
constitutional jurisdictions. 90  

 The second principal way in which proportionality and balancing can 
contribute is through their suitability for use across layers or segments. 
Balancing of this kind occurs frequently in federal republics, such as the 
United States, where federal interests are routinely weighed against compet-
ing state interests. 91  

 Proportionality and balancing, therefore, can cement both vertical and hor-
izontal congruences without relying on a hierarchy or any imposed concilia-
tion across constitutional units. Furthermore, at least on one view, the ultimate 
goal of all constitutional adjudication ought to be to subject all constitutional 
controversies to resolution pursuant to the dictates of the principle of propor-
tionality. 92  Even if one disagrees with this sweeping view, the ubiquity of the 
proportionality principle ensures the circulation of a common procedural cur-
rency throughout the vast majority of contemporary constitutional systems. 
Finally, the actual outcome resulting from subjecting a contested law to a proc-
ess of measuring for  “ fi t ”  and weighing for  “ balance ”  is bound to depend on 
substantive variables external to the proportionality standard itself. These 
include constitutional values, cultural differences, priority of interests, and 
ideological commitments, among others. For example, in subjecting an issue 
such as abortion to a constitutional proportionality standard, the ultimate out-
come undoubtedly would differ according to whether one operates in a coun-
try like Ireland, with deep religious objections to abortion engraved on the 
nation’s conscience, or like Japan, with an apparent lack of major normative 
concern over the issue. 93  By subjecting these substantive variables to the same 
constitutional test, the proportionality standard highlights both similarities 
and differences as well as the relative importance of particular differences 
within and across constitutional systems. This not only facilitates, as already 
noted, the implementation of a constitutional order fi tted to the pluralist ethos 
but also allows for a comprehensive parsing of identities and differences within 
and across spheres of legal and constitutional regulation.  

  90      Cf.  Sec’y of State of the Home Dep’t v. AF (2004) UKHL 56, [2005] 2 A.C.68, 99 – 101 (appeal 
taken from Eng.) (U.K.) (noting that the U.K. was the only country among the then forty-six parties 
to the ECHR to have derogated from its obligations thereunder).  

  91      See, e.g.,  Pike v. Bruce Church, Inc., 397 U.S. 137 (1970) (balancing legitimate nondiscrimina-
tory interest of one of the federated states against the burden of free fl ow of national commerce).  

  92      See   DAVID BEATTY, THE ULTIMATE RULE OF LAW  159 – 188 (Oxford Univ. Press 2004).  

  93      Id.  at 168.  
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  4. Concluding remarks: A nonhierarchic convergence 
between ideological and legal pluralism? 

 The preceding analysis, based on both the assumption of the attractiveness of a 
pluralist  nomos  and on an indication of the pragmatic benefi ts of matching legal 
and political pluralism to its ideological counterpart, has revealed that a pluralist 
constitutional ordering for the post-Westphalian polity is not only desirable but, in 
principle, also plausible. Such constitutional ordering must deal with daunting 
complexities resulting from layering and segmenting on a scale yet unseen within 
the ambit of the nation-state. It must also be remembered that comprehensive plu-
ralism has been cast throughout the preceding discussion as a counterfactual ideal 
with critical bite. As such, comprehensive pluralism suggests what kinds of changes 
will be needed before an appropriate constitutional ordering may be instituted. Can 
the necessary changes actually materialize in the foreseeable future? Or is the plau-
sibility in principle, in the end, only a counterfactual reminder of the constitutional 
intractability of the post-Westphalian predicament? 

 Remembering that the full realization of the pluralist ethos must remain an 
ideal, what we ought to aim for is a reasonable approximation, which would 
require still greater tolerance for dissonance and inconsistencies than argued 
for above. But even with these lower expectations, realizing the project of set-
ting up and maintaining an acceptable alignment between legal and philo-
sophical pluralism will ultimately prove to be a matter of luck. As emphasized 
throughout, actual pluralist prescriptions are always context dependent. 
Moreover, although the vast proliferation of layering and segmenting affords 
multiple new spheres and arenas of mutual accommodation, one can imagine 
many potential scenarios in which the enterprise would be doomed to failure. 
This would occur where the alignment of factual variables would inevitably 
lead to a maximization of divergence, thereby foreclosing the minimum of con-
vergence needed for acceptable schemes of appropriate constitutional order-
ing. Alternatively, failure would be likely if the normative commitments of the 
various interested parties remained so far apart from the pluralist ethos that 
they lacked the means to make an otherwise acceptable constitutional order-
ing scheme  their own . 

 One such scenario spelling failure would be a polarization of the global polit-
ical arena into an unyielding struggle between fanatical jihaddists and cham-
pions of an aggressively instituted globalized free market. This would pit radical 
libertarians against believers in an all-pervasive political theocracy, with no 
room for accommodation or plurality. To be sure, this scenario is extreme. But 
even in less extreme scenarios, the ideologies and interests, which any legiti-
mate constitutional ordering would have to take into account, might not yield 
the requisite minimum degree of congruence. 

 The second possible impediment — one of normative orientation — is differ-
ent. The key question is: What could conceivably hold transnational constitu-
tional projects together if one rejects the viability of a Habermasian constitutional 
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patriotism? What I have provided, thus far, is a pluralist account of a norma-
tively attractive and institutionally plausible multifaceted and nonhierarchical 
system of constitutional ordering designed for a transnational or global polity. 
But what incentives would prompt people to commit to such system or to devote 
their energies to building and preserving it? 

 This last question is troubling, because, unless one is a militant pluralist, it 
is hard to see why one would want to invest in a pluralist constitutional archi-
tecture. This is all the more so, since pluralism is designed to allow proponents 
of other conceptions of the good to pursue these as much as possible with as 
few obstacles as possible. Hence, according to the pluralist’s own normative 
predilection, each legal and political actor concerned should focus on fi nding 
the layers and segments that best suit the pursuit of her own conception of the 
good without worrying about how the system as a whole ought to be held 
together. 

 For this problem to be overcome, it is necessary for proponents of various con-
ceptions of the good, other than that of pluralism, to become convinced that their 
own pursuits are best supported within a pluralist constitutional ordering. As long 
as there is no factual impediment to this being the case — and the greater the layer-
ing and segmenting the less likely it seems that such an impediment would amount 
to an insurmountable obstacle — a strong argument can be made that a pluralist 
constitutional scheme would provide the best institutional means for achieving 
the fi rst-order objectives of a vast majority of actors in the polity. 94  For nonplural-
ists to become convinced of this would take some education, but that would not be 
unlike the need to educate the citizenry about Enlightenment concepts and values 
in order to foster the necessary support for liberal constitutions designed for the 
Wesphalian nation-state. 

 If the citizenry were to become thus educated, there would be no need for 
any Habermasian constitutional patriotism in the transnational constitutional 
arena. Instead, there would be only a need for an intellectual and interest-
based commitment to the pluralist constitutional architecture coupled with 
much more intensive affective attachments to some of the new selves and 
spheres made secure by the overall constitutional design. This means there 
would be a decoupling of the legal actor’s normative support for the post-
Westphalian constitutional order: a thinner, broader, intellectual and interest-
based support for the constitutional scheme as a whole, linked to a deeper, 
more intense, and more sustained commitment to certain spheres within the 
new constitutional landscape. Not all those affected would actively commit to 
all spheres, although the cumulative support of all who are affected would 
extend to all spheres. Not surprisingly, this would mirror the nonhierarchical, 
nonunifi ed character of a legitimate pluralist constitutional order. 

  94     This is true based on the assumption that any genuine contemporary constitutional scheme 
would afford a minimum of fundamental rights to every legal actor within the polity, thus preclud-
ing any self from simply trampling on others who may stand in the way to that self’s fulfi llment.  
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 Even with luck, there may be other obstacles to the success of a pluralist 
post-Westphalian constitutional scheme. Constitutionalism cannot succeed 
without democracy, and, as we have seen, pluralism requires leaving certain 
decisions affecting the polity to republican deliberation and democratic 
majorities. There is little doubt that, in the vastly expanded post-Westphalian 
universe, democracy must be rethought, reset, and redeployed. All this involves 
risks and dangers that remain beyond the scope of the present undertaking. 
Suffi ce it to emphasize, for now, that striving for a nonhierarchical, only inter-
mittently unifi ed, pluralist constitutional order for our pluralistic-in-fact, 
expanded, legal and political universe involves numerous dangers and risks. 
The odds of success may be rather uncertain, but there seems to be no better 
option that is viable, given our contemporary constitutional predicament.       


