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1 I ntroduction

The Draft Articles on the Responsibility of Statésm Internationally Wrongful Acts
(hereinafter ASR)left a gap on a matter theoretically falling withits ambit, namely the
responsibility of States for the wrongful acts ofernational organizations of which those
States were a member and, possibly, even if thztesSwere not a memberArticle 1 of the
Draft Articles on the Responsibility of InternatednOrganizations (hereinafter 'the Draft
Articles’), which are presently entering the phassecond reading in the International Law
Commission (ILCJ under the guidance of rapporteur Giorgio Gajapanaes that the future
draft articles on this issue mean to fill that gepragraph 2 of that article states: ‘the present
draft articles also apply to the international msgbility of a State for the internationally
wrongful conduct of an international organizatiohike Article 57 of the ASR, Article 1 of

the Draft Articles is not limited to the responsiliof a State for the wrongful acts of an

University of Amsterdam. The author is indebtedPtof André Nollkaemper for many useful remarkarno
earlier version of this introduction and to Chasi Ahlborn and Brechtje Vossenberg for research
assistance and critical reading of the final draft.

International Law Commission ‘Draft Articles olnet Responsibility of States for Internationally \Wgdul
Acts’ UN Doc A/C.6/56/10 (2001) (ASR)

See the commentary to art 57 of ASR in J Crawfed) The International Law Commission’s Articles on
State Responsibility: Introduction, Text and Comtaieas (Cambridge University Press Cambridge 2002) p
310.

A full text of all the Draft Articles on the Respsibility of International Organizations with acapanying
commentaries by the ILC has appeared in the Intiema Law Commission ‘Report of the International
Law Commission on the Work of its Bession’ (4 May-5 June and 6 July to 7 August 2008 Doc
A/C.6/64/10 pp 39-174 (‘Draft Articles’); A Reinibcgives a good overview of the literature that has
hitherto appeared in fn 3 of his contribution tstymposium, see p 000 of this collection of setidor the
symposium. In addition one may mention: Samanthss&e ‘La pluralité d’Etats responsables. Vers une
solidarité internationale?’, (2007) JHevue Suisse de droit international et europ#8f88 and Andrew
Stumer, ‘Liability of Member States for Acts of émhational Organizations: Reconsidering the Policy
Objections’, (2007Harvard International Law Journa$53-580



international organization of which that State ismembef Inversely there is also the
problem of the responsibility of international ongaations for the wrongful acts of in
particular the Member States of those organizatiansubject that obviously falls directly
under the mandate of the ILC in respect of theaesibility of international organizations,
but may have an impact on the ASR.may be that what seems to be at first sight@ngful

act of a State under the rules of the ASR in tleetams out not to be wrongful, ought not to
have been attributed to that State, or for whichthiea end that State should not bear the
responsibility itself, but rather an internationadjanization of which it is a member should do

so?f

It seemed to the Amsterdam Centre for Internatibasal (ACIL) that the issues related to the
responsibility of an international organizationcionnection with the act of a State and to the
responsibility of a State in connection with an bgt an international organization were
among the most interesting and most controversiathe new Draft Articles on the
Responsibility of International Organizations. Téfere, it organized an expert seminar on
these issues in Amsterdam on 24 April 200fhe seminar benefited from the presence of a
limited group of academic experts and practitioniosn international organizations and
Ministries of Foreign Affairs, as well as from thetive participation of the ILC rapporteur on
the subject. The three articles that follow are ribsult of three interventions at the seminar

and have benefited from the ensuing discussions.

As a consequence of the two problem areas mentiaoede, left open by ASR, there are two
special chapters included in the Draft Articlesa@ter 1V of Part Il called “Responsibility of

an International Organization in connection withB(Not for) the act of a State or another

However, the most important relevant Draft Aeml namely artt 16 and 60, refer exclusively titwason
involving the responsibility of a Member State fbe act of international organization or of an intgional
organization for the act of a Member State.

®  However, art 16 of the Draft Articles (n 3) s&téThis chapter is without prejudice to the inttinnal
responsibility of the State or the internationaganization which commits the act in question, oranj
other State or international organization.” Thieres to imply that the draft articles aim for sirankous
responsibility of the organization and its Membéat&s. For further discussion, see p 000 of thileciion
of articles for the symposium.

Another matter that is, strictly speaking, nove®d by either set of draft articles is the inv@raof the
responsibility of a State by an international ofigation. However, as the rapporteur has said, ild/de
easy enough to apply the relevant articles on Rafsponsibilitymutatis mutandissee G Gaja, Special
Rapporteur ‘Seventh Report on Responsibility oétnational Organizations’ UN Doc A/C.6/610 (‘Sevent
Report’) para 8. This report is part of the ILC Bepn its 61 Session (2009).

The ACIL expert seminar did not discuss the “afienal aspects” of these questions, such as tlueation
of the responsibility of a plurality of responsitB¢ates or international organizations cf art 4Thef Draft
Articles (n 3).



International Organization” and Part V (formerlylleed Chapter ) under the title
“Responsibility of a State in connection with thet @f an International Organization”.
Chapter IV and Part V discuss such issues as ‘faassistance”, “direction and control” and
“coercion” given to or exercised over a State byraernational organization and vice versa.
These articles broadly correspond to similar priovis in the ASR® The chapters in
guestion, however, also contain a number of agiti@t are unique to the Draft Articles and
it is on these articles that most of the followmantributions will concentrate. These articles
deal with the consequences of the “incurring” oflp@nsibility by an international
organization for an act by a Member State thatbesen taken pursuant to certain decisions
etc. of the organization in question and by a Statease it has transferred powers to an
international organization so as to put the orgation in a position to commit acts that are

contrary to that State’s international obligatidhs.

This direct “incurring” or “attribution” of respoislity to an international organization or a
State is obviously closely linked to responsibitityat comes about through the normal way of
attributing a wrongful act to an international angaation or a State. It is for that reason that
this introduction to the Symposium texts not mergdgks to place the provisions on direct
attribution of responsibility within the overall otext of the Draft Articles, but more
specifically regards how the articles relate tortiies on attribution.

That these three issues are of special intereshy borne out by the Seventh Report on the
Responsibility of International Organizatiotfin which the rapporteur not only proposes the
final articles, but also re-discusses certain issugh a view to the finalization of the first
reading of the Draft Articles. It is telling thabriess than 15 of the 36 pages devoted to this
revisiting of articles that were discussed earlae devoted to the question of attribution, to
the responsibility of an international organizationconnection with the act of a State or
another international organization and to the rasjility of a State in connection with the
act of an international organizatibhThis demonstrates that these issues were congdidere

relatively controversial by States and internatiooi@anizations alike and have provoked

8 See Statement of the Chairman of the Drafting @itee Mr M Vazquez-Bermudez, 5 June 2009, p 3
available at <http://www.un.org/law/ilc> (last wisd 1 November 2009)

®  Artt 13-15 and 57-9 of the Draft Articles (n 3).

10 See artt 16-18 ASR (n 1).

1 Artt 16 and 60 of the Draft Articles (n 3).

12 gseventh Report (n 6)

13 seventh Report (n 6) pp 8-15, 17-20, 24-30.



considerable discussion both inside the ILC, inUinged Nations (UN) General Assembly’s
Sixth Committee, and also in academic ciréfelsloreover, some of the relevant draft articles,
notably those on attribution, already have hadreareresonance in national and international
tribunals*® Moreover, the rules on attribution have drawn s@eeous criticism from the
European Union (EU) that could be of broader releeaif other Regional Economic

Integration Organizations (REIOs) follow the EUsveélopment.

2 Attribution

Article 4 of the Draft Articles sets out two condits for an internationally wrongful act by an
international organization that entails the intéioral responsibility of that organization: (1)
the act must be attributable to the internatiomghnization under international law, and (2)
the act constitutes a breach of an internationdigation of that organization. For
international responsibility to arise thereforetriptition of the wrongful act to an

international organization would seem indispensable

Article 5 states the general rule of attributiontenms somewhat different from those of
articles 4 and 5 of the ASR:

The conduct of an organ or agent of an internationganization in the performance
of functions of that organ or agent shall be com®d as an act of that organization
under international law whatever position the orgaragent holds in respect of the

organizationt?

14 For an overview of the most important literatorethe topic, see fn 3 of the article by Reinigei900 of

this collection of articles for the symposium; s¢so fn 3 above.

Cf Behramiv France (Admissibilityf2007) 45 EHRR SE10 arSlaramativ France Germany and Norway
(2007) 45 EHRR SEL10, see on this case: Pierre KiRgsponsabilité pour les faits commis dans leread
d’'opérations de paix et étendue du pouvoir de &tetde la Cour européenne des droits de 'hnomme:
quelques considerations critiques sur l'arrét Befirat Saramati’, (2008) 532nnuaire frangais de droit
international 43-64 and Aurel Sari, ‘Jurisdiction and Internatb Responsibility in Peace Support
Operation: The Behrami and Saramati Cases’, (28G8)man Rights Law Review 151-170. AlsoRef(on
the application of Al-Jedda) v Secretary of StateOefensd2007] UKHL 58 [2008] 1 AC 332Al-Jedda
case), see on this case: Francesco Messineo, ‘@hse-bf Lords in Al-Jedda and Public Internatidrelv:
Attribution of Conduct to UN—authorized Forces dhd Power of the Security Council to Displace Human
Rights’ (2009) 56\etherlands International Law Revie8-62.

Art 481 of the Draft Articles (n 3) and artt 4da® ASR (n 1) formulate the actions of organs of an
international organization in near-identical fashto art 4 of the Draft Articles, but instead ofémts’, art 5
ASR speaks of ‘persons or entities exercising efésef governmental authority.’

15

16



According to the same article an “agent” includdicials and other persons or entities
through whom the organization acts, whereas thetifums of the organs or agents of an
international organization shall be determined Iy tules of the organization. These rules
consist in particular of the constituent instrunsemlecisions, resolutions and other acts taken
by the international organization in accordanceénhiose instruments. Established practice of

the organization is also part of the “rules of ¢cinganization”.

It is especially this reference to the “rules of thrganization”, as well as its definition, that
inspired the European Commission (EC) to arguemmunications with the ILC, as well as
in cases before Panels and the Appellate BodyeoYbrld Trade Organizations (WTO), that
normally the EU Member States and its authoritiggechas organs or agents of the EU. The
normal mode of operation of EU law is that it igokgd, implemented and executed by the
authorities of the Member States; there is no “Udhior “quasi-federal” layer of government
worth speaking of. There are a number of Union agsn but these agencies have special,
mostly regulatory tasks, not the day-to-day dutyapply, implement or execute EU .
Even in an area as totally covered by EU law atoous, there is no EU customs service that
applies and enforces the Community Customs Cbtteis the national customs services of
the Member States that do so, using their natiadalinistrative and criminal law system for
enforcement. However, the national customs senacescoordinated by an EU system of
guidelines relating to interpretation and applizatof Community customs ldWand the
unity of interpretation of Community customs law ldgmber State authorities is assured by
the Court of Justice of the European Communitig€dJjEhrough preliminary questions from
the courts of Member States under Article 234 E€afy.

This system, comparable to so-called “executiveefalism”, is close to the German way of
organizing federalism and the opposite of the USesy of federalism with its separate layer
of federal administration, federal police (FeddBalreau of Investigation, FBI) and federal

7 One of the few European agencies that has somepkaational tasks (management of the co-ordinaifo

operational tasks of the Member States) — and ¢xeegly so — is FRONTEX, the European Agency for
the Management of Operational Cooperation at thierBal Borders of the Member States of the European
Union. See Council Regulation (EC) No 2007/2002&1October 2004 establishing a European Agency for
the Management of Operational Cooperation at therBal Borders of the Member States of the European
Union, [2004] OJ L349/1.

18 For the Community Customs Code, see Council Reignl (EC) No 2913/92 of 12 October 1992
establishing the Community Customs Code [1992] GU2/1.

19 Case C-379/00verland Footwear Ltd v Commissioners of Custom&Extise [2002] ECR 1-11133
(Customs Cagegparas 17-25.



courts®® In short the question that arises here is whet@mational customs services (and
other such Member State organs) are acting as ®m@fahe Stafe or are in reality acting as
organs of an international organization, i.e. thwedgean Union, if one takes into account the
rules of that organization. In other words, in swgituations and in the case of a limited
number of international organizations, the queséinses, not whether the institutional veil of
the international organization has to be liftedt Whether the institutional veil of the State
has to be drawn aside in order to show that it i®ality the organization’s face that is hiding
behind it. This is no doubt sacrilegious, but iséerilege that comes from the simple fact that,
if — in the words of Catherine Brélmann — in théemmational law of treaties and, one may
add, also in the law of responsibility, the boumekarof the international organizations are
sometimes porous and sometimes hard, the samebetigte for the Member States of those
organization$? The true question is in which situations the baugdof the international
organization ought to be hard and the boundarysoMiember States porous and vice versa
Moreover, as we will see when discussing the spearticles on the “incurring of
responsibility” by international organizations ate Member States of those organizations,
there is the additional question whether to pudl ¥kil aside in respect of responsibility alone

or also in respect of attribution entailing respbitisy.

Returning to the general articles on attributiomiicde 6 of the Draft Articles sets out an

additional rule of attribution:

The conduct of an organ of a state or an orgamgenteof an international organization
that is placed at the disposal of another inteonali organization shall be considered
under international law an act of the latter orgaton, if the organization exercises

effective control over that conduct.

In the discussion concerning this article, theeetaro issues that have come to the fore. One
is the issue of what constitutes “effective coritrekpecially in the context of states and other
international organizations placing military comg@mts at the disposal of the United Nations

2|t is remarkable that most cases that, amongstipesed the problem of executive federalism vieunght

on customs issues with the United States,E<@e Customs Classification of Certain Computer ipment
(adopted 22 June 1998) WT/DS 62, 67 andl&8\fcase) andEC — Selected Customs Mattéeslopted 11
December 2006) WT/DS 315.

2L Seeart4 ASR (n 1).

22 gSee CM BrélmaniThe Institutional Veil in Public International Lavinternational Organizations and the
Law of TreatiegHart Publishing Oxford 2007) chap 11.



or other international organizations, such as tblecE the African Union. The other is again
the matter of the division of powers and respotigjbetween the EU/EC and its Member
States. Is “placing at the disposal of” the rightu@cterization of the relationship of executive
federalism described above, and if so, can the &l9aid to exercise “effective control” over

the authorities of its Member States, when thoageStapply EU law?

The first issue has provoked a strong debate ath@utecision of the European Court of
Human Rights (ECtHR) in the well-knowBehrami and Saramati casesd its progeny” In
these cases the ECtHR decided that the UN, throtngh United Nations Interim
Administration Mission in Kosovo (UNMIK), exercisesufficient control over the national
contingents of the Kosovo Force (KFOR) of the Nagktlantic Treaty Organization (NATO)
to be able to speak of “effective control” withimetmeaning of Article 6 and thus to declare
the UN responsible for the various acts that wesented wrongful by complainants. Since
the ECtHR could not be said to have jurisdictiorerothe UN and since there was no
territorial jurisdiction of the ECtHR over Kosovdleer, it declared such cases inadmissible.

The rapporteur has criticized this case law inS@senth Report and he is by no means alone
in his criticism?* There seems to be a clear clash here betweeritifnate political control,

as exercised by the Security Council and the Sataetof the UN on the basis of the legal
authority of the Security Council granted by Amich2 of The UN Charter, and the
“effective control” as required by Article 6 of tHeraft Articles. It is clear that the latter
requires rather close operational control over acpkeeping or a peace-building operation.
Whereas in cases &ehrami and Saramato such close operational control seems to have

existed to judge by the facts of the case, it wagldm to have been present in the case of the

% SeeBehramiand Saramaticases (n 15); See al§@sumaj v GreecéECtHR, 5 July 2007) an8lavisa

Gajic v GermanyECtHR, 28 August 2007); In addition the ECtHR lad¢so referred to art 5 of the Draft
Articles (n 3) in a case concerning attributionadiegedly wrongful acts to the High Representaiive
Bosnia and Herzegovin®usan Berd and others v Bosnia and Herzegov{iggCtHR, 16 October 2007); In
addition there have been cases before nationats;@urch as thAl-Jeddacase in the UK (n 15) and a case
before a Dutch Court concerning the responsibiitythe Dutch contingent of the UN Protection Force
(UNPROFOR) in the former Yugoslavia for the massatr Srebrenica, s&dothers of Srebrenica’ et al v
the State of the Netherlands and the (I July 2008 District Court of The Hague) RAV 30001
(Mothers of Srebrenicease)
Seventh Report (n 6) para 26, fn 38. See alsbténature referred to in fn. 15 above.
% Charter of the United Nations (adopted 26 Juné51@ntered into force 24 October 1945) 993 TS (UN
Charter)
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Srebrenica massacre/here there were regular contacts between thehDagntingent and the

UN commander&®

Seen in that light, it is quite right for the rapur to reject the idea that there is such
“effective control” when the authorities of the Mber States merely carry out Community
law. There may be a Commission infringement casenagjthe Member State, if the latter’s
authorities are chronically lax in carrying out amforcing EU law, but day-to-day effective
control is not part of the EU set-up. However, thegho plead for taking account of the
special situation of organizations like the EU dit base themselves so much on the special
attribution provision of Article 6, since those corntators regard the idiom of “placing State
authorities at the disposal of” an internationaasrization as totally inadequate for rendering
the true state of the Community “constitutionals®m that governs the relationship between
the Union and its Member States in the applicatib@ommunity law?’ They rather interpret
Article 5 so that organs of the Member State messden as organs of the EU, when that is
justified on the basis of the rules of the orgatiwa Moreover, in order to make that
interpretation explicit, they plead for a speciab\psion laying down this view in so many
words in order to take account of the category Bf®, the legislation of which is applied

and enforced by the organs of the Member Stateadf respective organizatith.

However, the rapporteur rejects such special pi@mvss since he is of the view that it is
contrary to the judgment of the ECtHR in the weiblvn Bosphoruscase?® He also regards
this approach as contrary to the judgment of thd ECthe so-calledadi case on appeal
from the Court of First Instance of the Europearm@uminities (CFI¥° This introductory
article is not the place to enter into a wholesibate with the rapporteur, who enjoys the
support of the full ILC in this matter, but the whg gives weight to certain cases seems

somewhat random. One wonders why one single judgofehe ECtHR Bosphoru} should

% Mothers of Srebrenicaase (n 24). In that case, The District Court of Frague did not follow the opinion

expressed in the text, but the facts of that casengo bear it out nonetheless.

This includes the present author, see E Paasiaind PJ Kuijper ‘Does one size fit all: The Eumpe

Community and the Responsibility of Internationaf@nizations’ [2005] XXXVI Netherlands Ybk of Intl

L 169-225; See also S Talmon ‘Responsibility ofetnational Organizations: Does the European

Community Require Special Treatment?’ in: M Ragde) International Responsibility Today: Essays in

Memory of Oscar Schachtévlartinus Nijhoff Leiden 2005) p 405 ff.

2 paasivirta and Kuijper (n 28) p 212-16.

2 Bosphorus Hava Yollari Turzim ve Ticaret Anonimk8&ir v Ireland (Bosphorus casgp05-VI (2006) 42
EHRR 1 para 153; Seventh Report (n 6) para 33.

% Joined Cases C-402/05 P and C-402/0&aHi and Al Barakaat International Foundation v Gail and
Commissiorj2008] OJ C285/2 Kadi (ECJ)’); See also Seventh Report (n 6).
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be enough to dismiss the wish of the EU, a numbauthors and the evolving case law of
the WTO dispute settlement orgafiswhereas another single judgmermelirami and
Saramat) should be incapable of modifying the view of #h€ about attribution. There is
also an obvious difference, from the point of viefvthe internal rules of the organization”,
between the implementation of a Security Counc#dRétion by the EU/EC, as in théadi
case, and the application of directly applicablen@wnity law by the Member Stat&s.

Another article of considerable interest in theptka on attribution is Article 8 of the Draft

Articles, which reads as follows:

Conduct which is not attributable to an internagioorganization under the preceding
draft articles shall nevertheless be consideredcarf that international organization
under international law if and to the extent tHa brganization acknowledges and

adopts the conduct in question as its own.

This article corresponds to Article 11 of the ASIR. some extent it finds its counterpart in
Article 61 of the Draft Articles, which states that State member of an international

organization is responsible for an internationaltpngful act of that organization, if

(a) It has accepted responsibility for that act; or
(b) It has led the injured party to rely on its respbitisy.

There are obvious differences between these tvidest Article 8 operates on the basis of a

modification of the applicable rule of attributiaiirough assumption of the impugned

behaviour by the international organization, wherAdicle 61 operates directly at the level

of the assumption of responsibilitwithout necessarily accepting that the wrongfttl \eas

attributable to the Member State rather than toitkernational organization. Moreover, as

Article 6182 states, the international respongipitesulting from the State member of an

31 See also the rather cool rejection of this posith the Commentary of the International Law Cossitin

‘Report of the International Law Commission on5®" Session’ (2 May-3 June and 4 July-5 August 2005)
UN Doc A/C.6/60/10 pp 92-96 (introductory commenmter Chapter 1V).

Binding Security Council resolutions are not anddically “law of the land” in all UN Member Statesd

do not overrule the constitutional rules of the M@mStates, according to the ‘internal rules’ @& WiN. By
contrast directly applicable Community law laid doim Regulationsgs the “law of the land” in the Member
States, must be applied by the Courts over anyeeast later provisions of national law and without
awaiting any legislative or even constitutional ggdure to change national law. This flows diretbym

the nature of Community law itself, see Case C-1D&Gimmenthal 111 [1978] ECR 629.
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international organization assuming responsibilgya subsidiary one. This implies that a
shared responsibility is possible — even liR&ly which is not the case when an international

organization acknowledges or accepts certain wrdreginduct as its own under Article 8.

It is interesting to note that States and inteomati organizations seem to have acted quite
differently in connection with these provisions tiacent practice. On several occasions
especially the EU seems to have been ready toateléhat some WTO Panels, instead of
going along with its theory of executive federaliamthe panels did later on, interpreted such
interpretations by WTO Panels as amounting to tHeaBknowledging and accepting certain
behavior by its Member States authorities as its within the meaning of Article & On the
other hand States have been decidedly wary to aewep partial responsibility for acts that
those States preferred to ascribe entirely to matgwnal organizations. This is true in
particular for the position of those States in extgo a number of cases related to the events
in former Yugoslavia, such as in tBehrami and Saramatases before the ECtHR and the

Legality of Use of Forceases before the International Court of Justicé){C

It is also interesting to note that a certain esidsm for accepting attribution on the part of
the European Commission in international trade saae mentioned above, has not been
matched by classical international organizatiomshsas the UN, in particular in respect of
international peacekeeping missions. For them,thisdncludes the sector of the EU that is
charged with the Common Foreign and Security Poli€#SP) that has mounted several
international police and military missions in therhework of peacekeeping and peace-
building missions? such voluntary assumption of responsibility weather too far. For these

organizations, the traditional dividing line betwethe overall command responsibilities of

the international organization and the military eoamd of that organization over the mission

% This is also the consequence of artt 18 and @2 frther p 000 of this collection of articles fitie

symposium.

See in particular the LAN-case (n 20).

% Legality of the Threat or Use by a State of NucMéarapongAdvisory Opinion) [1996] ICJ Rep 226yof
Pierre Klein in particular pointed this out quitedefully during an oral presentation at the ACKpert
seminar.

The EU presently consists of two sectors, thesital supra-national EC sector, laid down in teTEeaty

(n 20), and the EU in the narrow sense, laid dawthé Treaty on European Union as amended (addpted
February 1992) [1992] OJ C191/1, that operatesitar-governmental principles. The classical EC side
developed extensive foreign relations powers, sionest of an exclusive nature and pre-empting Member
State action. This EC-system largely runs on thasbaf decisions by a qualified majority. On théest
hand, the EU sector operates the CFSP on a stimtdy-governmental and consensual basis, whetaby t
foreign policy powers of Member States are unaffédby the fact that certain aspects of foreign- and
defense policy are run on a common basis.

34
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on the one hand and the authority over discipliraarg criminal matters of the commanders
of the different national contingents on the othés a convenient frontier that should also be
maintained for allocating attribution and/or resgibility in the case of internationally

wrongful acts committed in the course of the missio

It would seem, therefore, that there is a stroniferdince between the attitude toward
international responsibility of international orgeations between, on the one hand, REIOs
with important law-based foreign relations powdratthave a tendency to develop over time
and, on the other, traditional international orgations where this is not the case. The former
have an interest to insist on attribution and respmlity, since these form the natural external
counterparts to the foreign relations powers tlzatehbeen transferred to these organizations
by the Member States thereof under the relevamiding treaty. Because of this transfer only
these organizations are capable of undoing thendiifig rules and/or practices. Moreover, for
such REIOs any interference by third States witiibaition and responsibility has the
potential of upsetting the “constitutional” divisioof powers between the international
organization and its Member States in the fiel@xternal relationd® This in turn may have
important repercussions for the position of the ®Bh the international scene, or in another
international organizatiof. Such questions are much less pressing for traditio
intergovernmental organizations, like those of i family. Hence, the divide on this point
runs right across the EU, separating its tradilignaupra-national EC part from the

intergovernmental CFSP-side.
3 Responsibility without attribution for an act
Before turning to the provisions of the two chaptdrat acknowledge in greater detail the

relationship between international organizations #x@ Member States of those organizations

in respect of international responsibility, it important to return to what was said at the

3 This distinction can be traced back all the waythie very first UN peacekeeping missions. See RCR

SiekmanrNational Contingents in United Nations Peace-kegpiorces(Nijhoff Dordrecht 1991) chap 4.
Such a division of powers is considered all tlirenvulnerable in the eyes of the organization&ifations,
when, as is the case in the EC, it is largely baseaase law of the Court of the Organization. &or
exhaustive analysis of the Court's case law see &hdéz, The Legal Effect of Community Agreements:
Lessons from the Couyrt Doctoral Thesis EUI Florence, April 2009, avaiab via
<http://hdl.handle.net/1814/12039> (last visiteNdvember 2009).

The question of attribution and responsibilitycases before the panels and the Appellate BotlyedVTO
could have serious consequences for the newly @edjpiosition of the European Community as “original
member” of the WTO under Article XI:1 of the Agreent Establishing the World Trade Organization 1867
UNTS 154 (adopted 15 April 1994, entered into fatckanuary 1995) (the Marrakesh Agreement).
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beginning of this section, namely that the artidescerning the attribution of a wrongful act
to an international organization, read togethehw#itticle 4, seem to lay down an essential
component or condition of the international resgaihty of an international organization.
However, Part Il, Chapter IV, and Part V of the Drrticles show that attribution may not
be an indispensable condition for responsibilityreAdy in respect of the corresponding
articles 16, 17 and 18 of the ASR it could be shat the provisions on “aid and assistance”,
“direction or control” and “coercion” dealt withtgations where wrongfulness and attribution
of the act were no longer concomitant or, in angecavere not necessarily fully united in the
same Stat&’ These categories are all different ways of exjmgss primary norm that a State
cannot help, push or force another State to coramdct that is wrongful for the latter State.
The same is true for the corresponding provisidrie@Draft Articles.

However, the Draft Articles add another primarymdseyond that of not pushing or aiding a
State or an international organization in whatevay to commit an act that is internationally
wrongful. These articles create a primary norm thgpeculiar to the relationship between
international organizations and the Member Statdkai organization. This new norm deals
with such questions as: can an international omgaioin get around its international
obligations by binding its Member States to comimift certain acts that are not
internationally wrongful for those States, but acefor the organization itself? Or: can States
grant powers to an international organization et be used by that organization for the
purpose of committing an act that is contrary te ithternational obligations of the Member
State(s), but not of the international organizatitmus, as it were, circumventing the

obligations of the Member State(s)?

This underlying primary norm raises many questidng,the organizers of the ACIL expert
seminar also believed that the old categories iof 6a assistance” and “direction or control”
raised specific issues, when international orgdim@a were involved in them. August
Reinisch will further develop these issues in luistdbution to the Symposium beldtwNiels

Blokker*? and Esa Paasiviftawill discuss the rules that express the new uyiteylprimary

40" Especially the formulation in art 18 that ‘thé aould, but for the coercion, be an internationally wrongful

act of the coerced State’, creates the impreskiainthe wrongfulness for the coerced State couldnieely
eliminated as a consequence of the coercion. Hawéwe same formula is not used in the articleSaoth
and assistance” and “direction and control”.

See pp 000-000 of this collection of articlestfoe symposium.

See pp 000-000 of this collection of articlestfoe symposium.

See pp 000-000 of this collection of articlestfoe symposium.

41
42
43
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norm. These rules go beyond notions such as “alchasistance” and “direction and control”,
and are essentially restricted to the relation betwthe international organization and its
Member States

4 Aid or Assistance

Article 13 of the Draft Articles concerns the respibility of an international organization for
the aid and assistance given to a State or anottexnational organization, when the latter
commit an internationally wrongful act. The miriorage of that article, Article 57, prohibits
the aid and assistance given by a State in the ¢ssion of an internationally wrongful act
by an international organization. The conditions tiee international organization and the
State respectively being responsible for such atlassistance are the same according to both
articles, namely that (1) the organization or thaté& does so with the knowledge of the
circumstances of the internationally wrongful actd (2) that the act would be internationally
wrongful if committed by the aided or assisted &tatorganization.

Just as proscribed in Article 16 ASR, States anermational organizations cannot aid and
assist each other or other international orgammatiin the committing of an act that is
wrongful for the organization or the State thab&sng aided or assisted. The primary rule
behind the article on aid and assistance, thereferthat an international person may not

facilitate the commission of an internationally wgbul act by another international person.

5 Direction and/or Control

The same approach applies to the two articles @ttithn and/or control. Article 14 concerns
the responsibility of an international organizatibat directs and controls a State or another
international organization in the commission ofiarernationally wrongful act. The mirror
image of this article is Article 58, which covelrgtdirection and control exercised by a State
over the commission of an internationally wrongdat by an international organization. The
conditions for establishing international respoitisybin both cases are identical to those laid
down in the articles on aid or assistance: thectior and control must be aimed at an act that
would be wrongful for the international organizatior State being directed and controlled,
and the latter must also act with knowledge of tireumstances of the internationally

wrongful act.
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Just as proscribed by the corresponding articla fifte ASR, Article 17, direction and control
are seen as cumulative. The question is, whethesetracts should rather be seen as
alternatives: directionr control. The accumulation of the two notions donesseem to serve
any particular purpose. During the ACIL expert seanj the rapporteur noted this issue and
the matter of retaining the formulation of the A®®8s broached. The ILC in the end has not
seen fit to modify the drafting in this respectlad end of its first reading; in its 2009 annual

report the cumulative phrasing remains part of laotitles?*

Responsibility for international wrongful acts thgh direction and/or control may have some
actual relevance for international organizationsl &tates, especially insofar as the two
entities work together in a more or less hieram@hielationship in the framework of
peacekeeping missions and emergency humanitarimatogns. However, even when such a
hierarchical relationship is missing and the esditare merely working together in the same
emergency, the notion of aid and assistance mightelevant for establishing international

responsibility, in the event that anything goesosesty wrong.

During the ACIL expert seminar it was pointed dot, instance, that the ECtHR might have
done better by analyzing the situationBehrami and Saramain terms of Article 14 on
direction and control rather than in the framewofihe rules on attribution, and in particular
the rules on the conduct of organs of a State othan international organization placed at the
disposal of an international organization (Arti@eof the Draft Articles). Although there is
little doubt that the ECtHR also misinterpreted tidion of effective control as specified in
Article 6, the analysis in terms of direction arahtrol (Article 14 of the Draft Articles), or
even aid and assistance (Article 13 of the Dratiches), would have left room for shared
responsibility that does not seem to be availab#dl gor to the same extent, under the rules of
attribution. Both Chapter IV of Part Two and themnBart Five end with identical articles
(Articles 18 and 62 of the Draft Articles) that déxfly state that the chapter/part in question
is without prejudice to the international respoiigip of the State or international
organization that is being aided or assisted otrobed and directed. In this respect Chapter

IV and Parts Two and Five follow Article 19 of tlaeticles on State Responsibility. The

*  See on this issue more extensively the contabuby Reinisch on pp 000-000 of this collectioradicles

for the symposium.
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chapter on attribution (Chapter Il of Part Two)wewer, does not contain any provision on

shared responsibility in the case of attribution.

6 Coercion

The provisions on coercion were hardly discussathduhe ACIL expert seminar. Coercion
does not seem to be a problem that would occur wéien in respect of an international
organization. A Member State would have to actasoofitside its normal role in order to be
considered as coercing the organization that itldveeem scarcely credible. A non-Member
State would merely have the theoretical possibtiitycoerce an international organization,
unless the coercion would be exercised on elenddritse organization outside headquarters.
Theoretically a host State, whether a Member Siateot, could mobilize sufficient physical
elements of pressure to amount to coercion, butcon& only imagine this happening, once
the host State did not care any longer about itstipa in relation to the organization and all
its Members: a situation that will not easily occtinally coercion of a State by an
international organization is not easy to concauéside the framework of the rules of the

organization, for instance under Chapter VIl of thé Charter.

The two articles that cover coercion of a Stateabyinternational organization or of an
international organization by a State (respectiv@iiicles 15 and 59 of the Draft Articles)
repeat the forceful language of Article 18 of th&R\that states that “but for” the coercion the
act would be wrongful for the State or the orgamorathat is being coerced. But since even
these articles are covered by Articles 18 and 62hef Draft Articles respectively, the
possibility of shared responsibility between thercer and the coerced remains just as much
a possibility — at least in theory — as betweenssgsand assisted party or between the

director and the party that is directed.

7 The special articles concerning the relation between organizations and Member

States

The articles on aid and assistance, on controldaedtion, and on coercion are applicable to
all States, as States that are not Members of @cyar organization are also capable of
acting in this way in respect of international orgations and, in turn, international

organizations may also be in a position to aidtrabrand coerce non-Member States. There
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are certain forms of exercising authority or inflae over a State or an international
organization, however, that are specifically addéaonly to a Member State in relation to an
international organization or to an internationafjamization vis-a-vis its Member States.
These forms of action, therefore, ought to fallhwitthe normal role of a Member State
within an international organization or within thermal relationship between an organization
with a Member State; whereas such forms of action a® wercussed in the preceding
sections clearly are outside the realm of normiaticsns between international organizations

and the Member States of those organizations.

The clearest example of the latter case is whantamational organization adopts a decision
binding on a Member State or international orgaromato commit an act that would be
internationally wrongful if committed by the intextonal organization taking the decision. In
addition Article 1681 of the Draft Articles requsrghat the decision then circumvents an
international obligation of that organization. Thaternational responsibility of the
international organization taking such a decis®ulirectlyincurred by that organization, as
is formulated in Article 1681 of the Draft ArticleShere is no question of attribution either to
the organization or the Member State; it even waddm from the text of Article 1681 that
the Member State actually does not need to cartytlo®i decision of the international

organization in order for the latter to incur resgibility.*®

However, such carrying out of the intention of th&ernational organization is necessary,
when the latter does not take a binding decisian, berely produces an authorization or
recommendation. In that case the State or intenmaltiorganization that is a Member of the
international organization actually needs to comitmi& wrongful act that was authorized or
recommended before the international responsibiigy incurred by the international

organization deciding on an authorization or a necendatior!®

%5 Art 1681 of the Draft Articles (n 3) reads asldals: ‘An international organization incurs intetiomal

responsibility if it adopts a decision binding a tlger State or international organization to comamitact
that would be internationally wrongful if committdéxy the former organization and would circumvent an
international obligation of the former organization

6 Article 1682 of the Draft Articles (n 3) readsfaiows:
‘An international organization incurs internatiomasponsibility if:
It authorizes a Member State or international oizgtion to commit an act that would be internatibna
wrongful if committed by the former organizationdawould circumvent an international obligation bét
former organization, or recommends that a MembateSir international organization commit such ar ac
and that State or international organization corarfie act in question in reliance on that authtiomeor
recommendation.
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Another peculiarity of Article 16 is the explicitatement that the provisions relating to
binding decisions, authorizations, and recommeandatiapply whether or not the act in
guestion is internationally wrongful for the Memlstate or the international organization to
which the decision, authorization, or recommendhasice addressed (Article 1683 of the Draft
Articles).

This same approach applies to the companion antitlArticle 16 of the Draft Articles:
Article 60%" In this respect these special articles are diffiefeom the cases of aid or
assistance, of direction and control and of coercidis is because the articles concerning the
latter cases envisage that a principal party adisassists, commands and controls or coerces
an accessory (whether an organization or a State) doing something contrary to the
international obligations of the latter. The spka@dicles, however, concern a principal
bringing about a result through an intermediarypddl an international organization or a
State) that is contrary to the international olilgas of the principal, but not necessarily those
of the intermediary. If the result sought by thengipal party is nevertheless contrary also to
the international obligations of the intermediarganization or State, the only consequence is
double responsibility of both the organization aid Member States or member

organizations.

Whereas Article 16 already had a somewhat manigalédne, Article 60 is even stronger on

this score. Its first paragraph reads as follows:

A State member of an international organizatiomiagnternational responsibility if it

seeks to avoid complying withone of its own international obligations by taking
advantage of the fact that the organization haspedemce in relation to the subject
matter of that obligation, and the organization pute an act that, if committed by

that State, would have constituted a breach ofdbbgation.

Thearticle sets out a series of events that virtuadyState could bring about all on its own,
since it would need at least several other Stadepartners in crime” in order to incite the
organization from the inside to commit an act camntrto the Member State’s international

obligations to which the organization would notdmeind. This may be an element that pleads

7 See Article 6082 of the Draft Articles (n 3): fagraph 1 applies whether or not the act in quesiio

internationally wrongful for the international orgaation.’

48 Earlier versions of the draft article used téven circumvent
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for an objective approach to the interpretatiorthef article that is less colored by pejorative

terms like “taking advantage of®.

It may also be instructive to read Articles 60 didof the Draft Articles together, in which
case one needs to start with Article 60. The stbgn goes as follows: States set up an
international organization and provide that orgatian with a certain number of powers.
These powers are then exercised by the interndteganization. In certain instances this
exercise of powers by the international organizatizay (inadvertently or not) lead to the
avoidance of (A) international obligations of ormenaore Member State(s) aer Article 60

or (B) circumvention of the international obligat®of the international organization itself as
per Article 16.

In case (A) the organizatidiself needs to perform the act that is contrary to thieyations

of its Member State(s). It needs to act in an “apenal capacity”. If the organization acts in
a “legislative” or “rule-making” capacity and takaglecision that binds its Member States to
act against their international obligations, thgeotive is not reached. The Member States

will be bound to act against their obligations airdumvention will not be achieved.

In case (B) the organization needs to take a dmgisor issue an authorization or
recommendation binding or inciting the Member Staikthat organization to act contrary to
its own obligations in order to achieve the objetof circumventing its own international
obligations. So in that case the organization bagct essentially in a “rule-making” capacity,

otherwise circumvention will not take place.

This demonstrates that, though the two articlesnsiemirror each other to a certain extent,
the articles are actually applicable to differemids of international organizations or to an
international organization in two totally differembodes of operation. Moreover, reality
intrudes: the articles in question are based oroteom of use or abuse of the separate
international personality of international orgati@as and the need to pierce the “institutional
veil in international law®™, that in many cases hardly responds to realityisTthe problems

related to the fact that the EU was not bound leyEbropean Convention on Human Rights

49 paasivirta adroitly explains how such “taking adtage of’ may be merely the consequence of the

international organization not having yet developieel same package of international treaty obligatias
its Member States, simply because it is behindpsg@0 of this collection of articles for the symspam.

0 See Brolmann (n 23).
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(ECHR)>* while the Member States were so bound, were camgéide legislative activity of
the EU leading to alleged breaches of the ECHRhbyMember States that implemented such
legislation, and not by operational action of thg. Hhus Article 60 does not cover such
actions, although many believe that this article wepired by the case law of the ECtHR on
these matters and these cases are mentioned d¢ortivaentary to Article 687 Moreover, the
EC Treaty provision that ensures that Member Statedbound by international agreements
concluded by the EE€ demonstrates that at least in some cases thaitiwtal veil no longer
needs to be pierced. After all, the EC can sue Meritates in Luxemburg for not carrying

out EC Treaty obligations and has in fact don&*so.

The special articles concerning the relationshiggvben an international organization and its
Member States raise quite a number of issues. Sdnmese concern the wording, others the
subjective or objective nature of terms such actenvention” in the old version or “seek to
avoid compliance” in the new one, the moralistipraach that seems to underlie these
articles and the well-known — but as yet not sighdy thoroughly discussed — question of
whether these provisions take account in a sufftaieanner of the special position of REIOs
in relation to the Member States of such orgarorati These, and other questions are
discussed hereinafter in greater detail by NielskBér (regarding Article 16 of the Draft
Articles) and Esa Paasivirta (regarding Articledd@he Draft Articles).

8 Some concluding remarks

According to the present state of the Draft Arsclen this subject, the international

responsibility of international organizations casme about in two ways: either through a
combination of the international wrongfulness ofaa and the attribution of that act to the
international organization (in reality through oofeits organs or acting through its agents as
actors) or through a combination between the iatigwnal wrongfulness of an act attributable
to a Member State or a Member international orgdiim and a mechanism by which the

organization of which they are Members directlyuirscresponsibility. Similarly a Member

*L  Convention for the Protection of Human Rights @uhdamental Freedoms (European Convention on

Human Rights, as amended) (adopted 4 November E9iéyed into force 3 September 1953 (ECHR).

%2 See the document containing the ‘Draft Articlgs3) 167-170

3 Article 30087 EC Treaty (n 20). The relevant gmaph reads as follows: ‘Agreements concluded utiter
conditions set out in this Article shall be binding the institutions of the Community and on Member
States’

*  As an example, see IP/09/146dmmission v UKf 8 October 2009 regarding improper implementatibn
certain ECJ rulings on the right of establishmarntar Community Law.
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State may be held internationally responsible tghotlne international wrongfulness of an act
attributable to an international organization ansirailar mechanism of direct incurrence of

responsibility by the State member of that orgaiona

The mechanism of direct incurrence of responsyjbddambined with an act that is attributable
to another entity, be it Member State or an intgonal organization, makes shared
responsibility possible. The international orgatima may be bearer of incurred
responsibility and a Member State may be respamdgibfough attribution for the same
wrongful act and vice versa. Such shared respditgilis a possibility that international
organizations and the Member States of those azghons are certainly in need of. But is it
sufficient that this exists by a combination ofg¢bawo kinds of responsibility? The question
is whether shared responsibility through sharedibation is also possible. In theory
rapporteur Gaja answers this question in the affitve and one may well be inclined to agree
with him>® However, it is interesting to note that the rapar does not really succeed to
give an example of dual attribution from real liflée mentions the bombardments of Serbia in
connection with its possibly genocidal activitiesosovo, but in the cases that came before
the ICJ and ECtHR concerning the responsibility tfigse events, the arguments of some
States were directed at entirely shifting the resgmlity to NATO, not to divide it or share it
between the organization and its Member Stitesccording to the present wording of
Article 4 of the Draft Articles, shared or divideattribution would not seem to be a
permissible construction of attribution. Attributidgeems to be a black or white question: is it
an organ or agent of an international organizati@t has acted or the organ or agent of a
Member State? The choice has to be made. The lonfjway seems to be joint responsibility
of Member States and the organization, as accdptdtie ECJ in cases of so-called mixed

agreements which are not accompanied by a dedaraticompetenc¥.

As we have seen, once the choice of attributionbleas made in favour of an organ or agent
of a Member State, it may be irrevocably the wratgice in the case of international

organizations, such as the EU, but possibly inlehger run also other REIOs. The Member
States’ authorities of these REIOs directly applyidlation and implement policies, as if the

latter were the legislation and policies of thatlI@EMoreover such organizations often

% SeeSecond Report on the Responsibility of Internati@rganizationsUN doc. A/ICN.4/541, paras 5-13.
%% |bid, para 7 and accompanying footnotes.
*"|bid, para 8.
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dispose of internal enforcement mechanisms to cbrtke improper application and

enforcement by the Member States of the organusitmf the legislation adopted and the
international agreements concluded by the intevnati organization in question. In such a
situation, as we suggested earlier, the State’s sieould be removed, showing the
international organization that is behind the Stabeder those circumstances the attribution
should be to the organization for which Member &taithorities act as organs in a kind of
“dédoublement fonctionnel’Especially in the areas of complete transfer afiwesive powers

to the international organization by its Membert&gathis is the only satisfactory solutiéh.

The kind of shared responsibility offered in pastax by Articles 16 and 62 of the Draft

Articles is not fully satisfactory in such casesics it is too dependent, for instance, on the
emotive notion of circumvention or avoidance ofp@ssibility through a decision binding a

Member State (Article 16 of the Draft Articles). &&d responsibility is very necessary in
areas of shared competence between internatiog@niaations and Member States, but
probably results not so much from the exceptiotahson described in Articles 16 and 62 of
the Draft Articles, but simply from an error of tiMember States in implementation or a

misconception regarding the boundary between Mer8tae and organization competence.

9 The Contributions

The contributions open with an article by Augustifi&eh in which he discusses some
burning issues with respect to aid and assistafwtiles 13 and 57 of the Draft Articles) and
direction and control (Articles 14 and 58 of theafrArticles). As to aid and assistance he
focuses on the resistance if the International g Institutions (IFIs), notably the
International Monetary Fund (IMF), against the ldeinapplication of this provision to all
international organizations. His remarks on dittand control concentrate on military

operations and on the doubtful need to make thvese&dncepts cumulative.

*8 |t may be the case that the rapporteur and theh&@ wanted to open an escape route for the Eldted
REIO’s that may develop in the same direction tigiodraft Article 63Lex specialisThis provision reads as
follows: “These articles do not apply where andh® extent that the conditions for the existencarof
internationally wrongful act or the content or thlementation of the international responsibitifyan
international organization, or a State for an imdéionally wrongful act of an international orgaation, are
governed by special rules of international law|uding rules of the organization applicable to ititernational
organization and its members.” Especially the \amtds of the draft article and its reference teiinal rules, as
well as the commentary seem to point in this dioectSednternational Law CommissioiReport of the Sixty-
first Session (2009) A/64/10, pp. 173-175. Howewvéurther inquiry into this question fell outsideetscope of
the ACIL Expert Seminar, since in the spring of 2@baft Article 63 was not yet in the public domain
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Niels Blokker contributes some reflections on tltabuse” of the Member States by the
international organization, whereas Esa Paasit@ataken on the subject of “abuse” of the
organization by its members. Professor Blokker eatrates on five questions concerning
Article 16 of the Draft Articles, the first two e¥fhich concentrate on awkward textual issues,
namely the restriction to Memb8tatesand the rather broad reference to decisions idsita

a limitation to binding decisions by which an international organizatioayntompel its
Members to avoid the obligations of the organizatidhe other three questions analyze the
notion of circumvention and further develop theu&sof binding decisions by asking
principled questions as to why an internationalaaigation should be responsible for its
recommendations and authorizations, linking thet lssue to UN Security Council

authorizations for the use of armed force.

Esa Paasivirta concentrates on the new versiorrtaflé 60 of the Draft Articles (previously

Article 28) and reacts to it mainly from an EC perstive. He sketches the development of
the article throughout the first reading of the fDfsticles and considers whether it might not
be an over-reaction to what he calls “public mdrassues. He also considers whether
existing legal mechanisms might not be used to emddthe problem of how the “treaty
obligations” of an organization are not identicalthose of its Member States. Finally he
wonders whether the subjective standard of the Meritate “seeking to avoid compliance

with one of its own international obligations” isxerkable criterion.
The organizer of the Symposium, the ACIL, hopeg tha results of the Symposium will

contribute to intensify the discussion on theseftDhkaticles both inside and outside the ILC

during the second reading of those articles.
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