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The issue:

Public and Private Regulation
in the European Telecommunications Industry
An Introductory Note

The increasing importance of private regulation in regulated markets has
imposed a rethinking of the entire design of regulation [see “A single European
Market for the XXI century” COM (2007) and SEC (2007) 1518]. Taking into account
different characteristics of regulated markets we propose to assess the role of private
regulation in the telecommunications sector.

Among various types of regulation it is useful to distinguish: formal regulation, co-
regulation, private regulation and market forces. Are the goals for each type of regulation
different or are they the same?

For the purpose of the seminar the following definition of co-regulation and private
regulation may be considered.

Co-regulation means the mechanism whereby a Community legislative act entrusts
the attainment of the objectives defined by the legislative authority to parties which
are recognised in the field (such as economic operators, the social partners, non-
governmental organisations, or associations).

p. 18 of the Interinstitutional Agreement on better law making, (2003/C 321/01)

Private regulation is defined as the possibility for economic operators, social partners,
non-governmental organisations or associations to adopt among themselves and for
themselves common guidelines at European level (particularly codes of practice or
sectoral agreements).

p. 22 of the Interinstitutional Agreement on better law making, (2003/C 321/01)

In general, a free-market competitive economy heavily relies on private negotiations.
Is this also the case in the telecommunications sector? In order to provide an answer
to this question, the following issues will be discussed:




1. The role of private regulation in the context of the evolving relationship
between competition law and public regulation.

2. The role of private (self-) regulation in relation to public
regulation; inparticularwhendoesitoperateasacomplementandwhen
as a substitute?

1. The role of private regulation in the context of evolving relationships between
competition law and public regulation

The process of privatizing previously state-owned telecommunications providers
has witnessed the emergence of new trends. Regulatory functions, namely service
standardization and pricing strategies are regulated by the competitive market forces
rather than by state-owned enterprises. The role of the industry players has furthermore
been strengthen by the influx of foreign firms’ capitals.

The liberalization process, which opened national telecommunications markets, was
aimed atintroducing effective competition. However, the fact that incumbent telecom
operators have still managed to retain a high market share called for additional measures
that would dismantle the incumbent’s dominant position, namely sector-specific
regulation.
In the light of the new Commission’s Document“Impact Assessment” (SEC(2007) 1472)
itisimportant to observe that the Commission is now considering three different policy
options:

a.  Encouraging more industry private regulation

b. Update and strengthen the current provisions

c.  No change to the Regulatory Framework
Crucial questions arise: Is removal of public regulation in telecommunications
desirable? How does competition law and policy affect the combination
between public and private regulation? How can private regulation contribute
to the process of increasing effective competition in the pan-European
telecommunications sector?

2. Therole of private (self-) regulation versus public regulation.
Private and public regulation can interact mainly in two ways: they can either
complement or substitute each other. The question is which one of these two models
prevails in the telecommunications sector.
3. Typologies of private regulation in telecommunications.
We observe different typologies of private regulation in telecom.

a. private regulation in infrastructure

b. private regulationin the contractual relationship between the parties (both
B2B and B2C)

C. private regulation concerning content.




